VOLUME 49, NUMBER 1

LEGISLATIVE RESEARCH COMMISSION

ADMINISTRATIVE

JULY 1, 2022

REGISTER

OF KENTUCKY

The submission deadline for this edition of the Administrative Register of Kentucky was noon, June 15, 2022.

MEETING NOTICES

The Administrative Regulation Review Subcommittee is tentatively scheduled to meet on July 14, 2022, at 1:00 p .m. in room

Annex.
ARRS Tentative Agenda - 1

Online agenda updated as needed

149 Capitol

INDEXES & OTHER INFORMATION

Regulation Review Procedure ........c.cccccovvieiiiiiieiniiee e
ARRS REPOIt.....cuvvieieiiiiiiieeee e
Other Committee Reports................
Locator Index - Effective Dates

KRS INABX oottt e e e e st r e e e e e snnees
Certifications
Technical Amendments.... .
SUDJECT INAEX..c it

EMERGENCIES

Department of Revenue
103 KAR 043:340E. Excise taxes on gasoline and
special fuels; average wholesale
price of gasoline and annual survey
VAIUB ..ot 6
Department for Medicaid Services
907 KAR 023:020E. Reimbursement for outpatient

AMENDED IN-PROCESS EMERGENCIES

Board of Nursing
201 KAR 020:070E. Licensure by examination................ 14
Depart ment of Workerso Cl ai
803 KAR 025:195E. Utilization review, appeal of
utilization review decisions, and
medical bill audit ..........ccccevviinienenne. 15

AS AMENDED

Board of Nursing
201 KAR 020:085. Licensure periods and miscellaneous

FEQUIFEMENTES ... 19

201 KAR 020:110. Licensure by endorsement.. ... 19

201 KAR 020:370. Applications for licensure ............c..c........ 20
Board of Licensure for Massage Therapy

201 KAR 042:020. FEES ....eveueeuerierieneeienieeeeeeesieneeesnesieneenens 21

Applied Behavior Analysis Licensing Board
201 KAR 043:010. Application procedures for licensure........ 22
201 KAR 043:020. Application procedures for temporary

ICENSUIE.....coiiieeeee e 23
201 KAR 043:030. FEES ...ooiuveiiiiiiiiiieeniee st 24
201 KAR 043:040. Code of ethical standards and

standards of practice................
201 KAR 043:050. Requirement for supervision ............

201 KAR 043:060. Complaint and disciplinary process......... 31
201 KAR 043:071. Repeal of 201 KAR 043:07 ......ccccocvrueeee. 33
201 KAR 043:080. ReENeWAS .........ccceceeiuiniiiiiinieecece 33

201 KAR 043:090. Voluntary inactive and retired status .......
201 KAR 043:100. Telehealth and telepractice .....................

Department of Fish and Wildlife Resources
301 KAR 004:001. Selection of Fish and Wildlife
Resources Commission nominees ...........
Department of State Police
502 KAR 030:010. Criminal History Record Information
SYSEEIM .ot
502 KAR 030:020. Arrest and disposition reporting
PrOCEAUNE ...ttt
502 KAR 030:030. Audit of Criminal History Record
Information System ..........ccccooevereieenene.
502 KAR 030:050. Security of centralized criminal history
record information ...........ccccceeeeeiieniinenienne
502 KAR 030:060. Dissemination of criminal history
record information ...........ccccceeeeeiieniieenienne
Department of Workforce Investment
781 KAR 001:010. Office of Vocational Rehabilitation
appeal Procedures ..........ccovevereneeieenienns
781 KAR 001:020. General provisions for operation of
the Office of Vocational Rehabilitation.......
781 KAR 001:030. Order of selection and economic
need test for vocational rehabilitation
SEIVICES ..viiienieeieeiee ettt
781 KAR 001:040. Rehabilitation technology services..........
781 KAR 001:050. Carl D. Perkins Vocational Training
CeNLEN ..t
782 KAR 001:010. Kentucky Business Enterprises...............
782 KAR 001:070. Certified driver training program..............
Department of Workplace Standards
803 KAR 005:005. Employee access to or use of federal
tax information; required criminal
background checkK...........ccooeeiieniiiniieennen.
Horse Racing Commission
810 KAR 003:020. Licensing of racing participants...............
Department for Public Health
902 KAR 020:018. Operation and services; end-stage
renal disease facilities.............ccccceevnnne
Department for Community Based Services
922 KAR 001:530. Post-adoption placement stabilization
SEIVICES ...


https://apps.legislature.ky.gov/CommitteeDocuments/3/
https://apps.legislature.ky.gov/law/kar/titles/103/
https://apps.legislature.ky.gov/law/kar/titles/907/
https://apps.legislature.ky.gov/law/kar/titles/201/
https://apps.legislature.ky.gov/law/kar/titles/803/
https://apps.legislature.ky.gov/law/kar/titled%20o.htm
https://apps.legislature.ky.gov/law/kar/titleequ.htm
https://apps.legislature.ky.gov/law/kar/titleend.htm
https://apps.legislature.ky.gov/law/kar/title201.htm
https://apps.legislature.ky.gov/law/kar/title201.htm
https://apps.legislature.ky.gov/law/kar/title201.htm
https://apps.legislature.ky.gov/law/kar/title201.htm
https://apps.legislature.ky.gov/law/kar/title201.htm
https://apps.legislature.ky.gov/law/kar/title201.htm
https://apps.legislature.ky.gov/law/kar/title201.htm
https://apps.legislature.ky.gov/law/kar/title201.htm
https://apps.legislature.ky.gov/law/kar/title201.htm
https://apps.legislature.ky.gov/law/kar/title201.htm
https://apps.legislature.ky.gov/law/kar/title201.htm
https://apps.legislature.ky.gov/law/kar/title301.htm
https://apps.legislature.ky.gov/law/kar/title502.htm
https://apps.legislature.ky.gov/law/kar/title502.htm
https://apps.legislature.ky.gov/law/kar/title502.htm
https://apps.legislature.ky.gov/law/kar/title502.htm
https://apps.legislature.ky.gov/law/kar/title502.htm
https://apps.legislature.ky.gov/law/kar/title781.htm
https://apps.legislature.ky.gov/law/kar/title781.htm
https://apps.legislature.ky.gov/law/kar/title781.htm
https://apps.legislature.ky.gov/law/kar/title781.htm
https://apps.legislature.ky.gov/law/kar/title781.htm
https://apps.legislature.ky.gov/law/kar/title782.htm
https://apps.legislature.ky.gov/law/kar/title782.htm
https://apps.legislature.ky.gov/law/kar/titlemin.htm
https://apps.legislature.ky.gov/law/kar/title%0d%09%09.htm
https://apps.legislature.ky.gov/law/kar/title902.htm
https://apps.legislature.ky.gov/law/kar/title922.htm

AMENDED AFTER COMMENTS

Office of Inspector General
900 KAR 005:020. State Health Plan for facilities and

SEIVICES....ciiiiiiie ittt 69
900 KAR 006:075. Certificate of Need nonsubstantive

FEVIEW vttt 70
900 KAR 014:010. Essential personal care visitor

programs; visitation guidelines................ 74

PROPOSED AMENDMENTS

Department of Fish and Wildlife Resources
301 KAR 002:090. Means by which migratory game
birds may be taken............cccocciienennn. 77
301 KAR 002:095. Importation, possession, and
transportation of wildlife meat

carcasses, and parts........ccccceeevcvvnenenn. 79
301 KAR 002:142. Spring turkey hunting............ccccoeeeenn. 81
301 KAR 002:300. Black bear seasons and
FEQUIrEMENES ....ceeieiiiiiiiiiee e 83
Department of Highways
603 KAR 005:155. Vegetation management...................... 87

Department of Education
704 KAR 003:305. Minimum requirements for high
school graduation............cccceevveeeiinnenn. 91
Kentucky Fire Commission
739 KAR 002:070. Volunteer fire department loan

fUN o 96
Department of Insurance
806 KAR 009: 025. Licensing ProCess.........cccceeereerverrereennes 99
806 KAR 037:010. Insurance holding company
SYSIEMS. ..ot 104
Department of Charitable Gaming
820 KAR 001:001. Definitions.........cccovrrirveererrieeenenreneeeene 108
820 KAR 001:032. PUIltabs............covrirrieeeninreeeene e 111

Office of Health Data and Analytics
900 KAR 010:120. KHBE eligibility and enrollment in
qualified health plan, SHOP, and
SHOP formal resolution process........... 124
Department for Medicaid Services
907 KAR 001:008. Ambulatory surgical center services
and reimbursement............ccceeeneennn 133
907 KAR 001:044.Coverage provisions and
requirements regarding community
mental health center behavioral
health services.........ccccuvvneviinencnne. 135
907 KAR 023:020. Reimbursement for outpatient drugs .....140
Department for Community Based Services
921 KAR 001:380. Child support enforcement program
application and intergovernmental
PrOCESS .....oviiiiiieiiiiee e 144
922 KAR 001:300. Standards for child-caring facilities......... 148

NEW ADMINISTRATIVE REGULATIONS

Department of Military Affairs

106 KAR 001:141. Emergency management funding ...... 161
106 KAR 001:171. Local emergency management

agency program quarterly report........ 163
106 KAR 001:181. Project application............ccccceevuvveeen.. 165
106 KAR 001:191. Project application reimbursement..... 166
106 KAR 001:201. Local plan ........ccccevcvveeiniiieniiieeiiieene 168
106 KAR 001:211. Local emergency management

EraiNiNg..coeee e 170
106 KAR 001:221. Local EXerciSe........cceeeruereriveeencuneenns 173
106 KAR 001:231. Local emergency management

agency ordinance requirement........... 176
106 KAR 001:241. Local emergency management

director appointment process............. 177
106 KAR 001:251. Workers 6 Compensati on

FOrmM .. 179
106 KAR 001:261. Supplementary state fund expense

reimbursement eligibility list ............... 181

106 KAR 001:291. Specialized rescue squad

alternative affiliation agreement

Enr ol

PrOCESS ...vviviieiiiiireiee et 182
106 KAR 001:341. Rescue aid fund allocation.................. 184
106 KAR 001:371. Rescue aid fund expenditure
documentation...........ccccveeverineiineennn. 185
106 KAR 002:021. Military Family Assistance Trust
Fund.....ccoooiiiiii 186
106 KAR 002:031. National Guard Adoption Benefits
Program ..........eeeveveiemeieieeeiiiiiiieiiienens 188

Commonwealth Office of Technology

200 KAR 001:016. Data Breech Notification Forms.......... 190

Department of Agriculture

302 KAR 026:010. Definitions ........c.ceveveeeiniiiiiiieeeeeiiies 191
302 KAR 026:020. Pesticide certification and licensing ....193
302 KAR 026:030. Recordkeeping .........cccooeuveeeeeeeiininnnns 203

302 KAR 026:040. Storage and handling of pesticides.....205
302 KAR 026:050. Trainee registration and supervision

requUIreMENts ........oceeeeiiiiiiiieee e 207
302 KAR 026:060. Identification of service vehicles ......... 210
302 KAR 026: 070. Non-certified applicator training and

SUPEIVISION ...veiiieiiiiiiiieee et 212
302 KAR 026:080. Lawn, turf, ornamental and interior

plantscape notice posting ................... 215

302 KAR 026:090. Wood destroying organism
treatments an integrated pest
management in schools...................... 218
302 KAR 026:100. Structural pest control settlement
proceedings
302 KAR 026:150. Penalties
302 KAR 079:009. Repeal of 302 KAR 079:010

| ment


https://apps.legislature.ky.gov/law/kar/title900.htm
https://apps.legislature.ky.gov/law/kar/title900.htm
https://apps.legislature.ky.gov/law/kar/titleito.htm
https://apps.legislature.ky.gov/law/kar/title301.htm
https://apps.legislature.ky.gov/law/kar/title301.htm
https://apps.legislature.ky.gov/law/kar/title301.htm
https://apps.legislature.ky.gov/law/kar/title301.htm
https://apps.legislature.ky.gov/law/kar/title603.htm
https://apps.legislature.ky.gov/law/kar/title704.htm
https://apps.legislature.ky.gov/law/kar/title739.htm
https://apps.legislature.ky.gov/law/kar/title806.htm
https://apps.legislature.ky.gov/law/kar/title806.htm
https://apps.legislature.ky.gov/law/kar/title820.htm
https://apps.legislature.ky.gov/law/kar/title820.htm
https://apps.legislature.ky.gov/law/kar/title900.htm
https://apps.legislature.ky.gov/law/kar/title907.htm
https://apps.legislature.ky.gov/law/kar/title907.htm
https://apps.legislature.ky.gov/law/kar/title907.htm
https://apps.legislature.ky.gov/law/kar/title921.htm
https://apps.legislature.ky.gov/law/kar/title922.htm
https://apps.legislature.ky.gov/law/kar/title106.htm
https://apps.legislature.ky.gov/law/kar/title106.htm
https://apps.legislature.ky.gov/law/kar/title106.htm
https://apps.legislature.ky.gov/law/kar/title106.htm
https://apps.legislature.ky.gov/law/kar/title106.htm
https://apps.legislature.ky.gov/law/kar/title106.htm
https://apps.legislature.ky.gov/law/kar/title106.htm
https://apps.legislature.ky.gov/law/kar/title106.htm
https://apps.legislature.ky.gov/law/kar/title106.htm
https://apps.legislature.ky.gov/law/kar/title106.htm
https://apps.legislature.ky.gov/law/kar/title106.htm
https://apps.legislature.ky.gov/law/kar/title106.htm
https://apps.legislature.ky.gov/law/kar/title106.htm
https://apps.legislature.ky.gov/law/kar/title106.htm
https://apps.legislature.ky.gov/law/kar/title106.htm
https://apps.legislature.ky.gov/law/kar/title106.htm
https://apps.legislature.ky.gov/law/kar/title200.htm
https://apps.legislature.ky.gov/law/kar/title302.htm
https://apps.legislature.ky.gov/law/kar/title302.htm
https://apps.legislature.ky.gov/law/kar/title302.htm
https://apps.legislature.ky.gov/law/kar/title302.htm
https://apps.legislature.ky.gov/law/kar/title302.htm
https://apps.legislature.ky.gov/law/kar/title302.htm
https://apps.legislature.ky.gov/law/kar/title302.htm
https://apps.legislature.ky.gov/law/kar/title302.htm
https://apps.legislature.ky.gov/law/kar/title302.htm
https://apps.legislature.ky.gov/law/kar/title302.htm
https://apps.legislature.ky.gov/law/kar/title302.htm
https://apps.legislature.ky.gov/law/kar/title302.htm

The ADMINISTRATIVE REGISTER OF KENTUCKY is the monthly supplement for the 2022 Edition of the

KENTUCKY ADMINISTRATIVE REGULATIONS SERVICE.

HOW TO CITE: Cite all material in the ADMINISTRATIVE REGISTER OF KENTUCKY by Register Year number and Page
number. Example: 49" Year of the Kentucky Register, page 318 (short form: 49 Ky.R. 318).

KENTUCKY ADMINISTRATIVE REGULATIONS are codified according to the following system and are to be cited by Title,
Chapter and Regulation number, as follows:

Title Chapter Regulation
806 KAR 50: 155
Cabinet, Department, Office, Division, Board, Specific
Board, or Agency or Major Function Regulation

ADMINISTRATIVE REGISTER OF KENTUCKY
(ISSN 0096-1493)
© 2022 Legislative Research Commission, All Rights Reserved

The Administrative Register of Kentucky is published monthly by the Legislative Research Commission, 700 Capitol Avenue, Room
300, Frankfort, Kentucky 40601. Subscription rate, postpaid in the United States: $120 (plus 6% Kentucky sales tax) per year for 12
issues, beginning in July and ending with the June issue of the subsequent year. Periodical postage paid at Frankfort, Kentucky.

POSTMASTER: Send address changes to Administrative Register of Kentucky, 700 Capitol Avenue, Room 64, State Capitol,
Frankfort, Kentucky 40601.

KENTUCKY LEGISLATIVE RESEARCH COMMISSION
Chairmen

Senator Robert Stivers Representative David W. Osborne
Senate President Speaker of the House

Senate and House Members

Senator David Givens Representative David Meade
President Pro Tempore Speaker Pro Tempore
Senator Damon Thayer Representative Steven Rudy
Majority Floor Leader Majority Floor Leader

Senator Morgan McGarvey Representative Joni L. Jenkins
Minority Floor Leader Minority Floor Leader

Senator Julie Rague Adams Representative Suzanne Miles
Majority Caucus Chair Majority Caucus Chair
Senator Reginald Thomas Representative Derrick Graham
Minority Caucus Chair Minority Caucus Chair
Senator Mike Wilson Representative Chad McCoy
Majority Whip Majority Whip

Senator Dennis Parrett Representative Angie Hatton
Minority Whip Minority Whip

Jay D. Hartz, Director
Joe Cox, Printing and Publications Officer

ADMINISTRATIVE REGULATION REVIEW SUBCOMMITTEE

Members Staff
Senator Stephen West, Co-Chair Sarah Amburgey
Representative David Hale, Co-Chair Stacy Auterson
Senator Julie Raque Adams Emily Caudill
Senator Ralph Alvarado Ange Darnell
Senator David Yates Emily Harkenrider
Representative Randy Bridges Karen Howard
Representative Deanna Frazier Gordon Carrie Nichols

Representative Mary Lou Marzian Christy Young






VOLUME 49, NUMBER 17 JULY 1, 2022

The following agenda may not take into consideration all of the administrative regulations that may be removed to complete the
public comment process or deferred or withdrawn by promulgating agencies. Deferrals and withdrawals may be made any time prior
to or during the meeting.

Administrative Regulation Review Subcommittee
TENTATIVE Meeting Agenda
Tuesday, July 14, 2022 at 1 p.m.
Annex Room 149

1. CALL TO ORDER AND ROLL CALL
2. REGULATIONS FOR COMMITTEE REVIEW

KENTUCKY HIGHER EDUCATION ASSISTANCE AUTHORITY
Student and Administrative Services
011 KAR 004:080. Student aid applications.

KHEAA Grant Programs
011 KAR 005:145. CAP grant award determination procedure.

Kentucky Educational Excellence Scholarship Program
011 KAR 015:090. Kentucky Educational Excellence Scholarship (KEES) Program.

Early Childhood Development Scholarship Program
011 KAR 016:020. Early Childhood Development Scholarship Program disbursement process.

Dual Credit Scholarship Program
011 KAR 022:010. Dual Credit Scholarship Program.

Optometry Scholarship Program
011 KAR 023:010. Optometry Scholarship Program.

STATE BOARD OF ELECTIONS

Statewide Voter Registration

031 KAR 003:031E. Voting precinct and address of overseas voter whose last place of residence is in the Commonwealth is no longer a
recogni zed resi dent i a3-2a28)dFiled svith OrdifaiyE 0 Expi res 01

Forms and Procedures

031 KAR 004:071E. Recanvas pr ocedu23€323) (Fled Eth Oriinagy)i r es 01

031 KAR 004:131E. Delivery and return of absenteebal | ot s transmitted to covered voters -via fac
23-2023) (Filed with Ordinary)

031 KAR 004:141E. Submission of the federal postcard applicationviae | ect r oni ¢ ma i-23:2028) fiFited with ©Ondinaryle s 01

031 KAR 004:196E. Consolidation of precincts and -2B-2083 (Fileccwith Gredinarg)t i on of ficers
031 KARO004:201E. Chain of custody for records d23-2028g(FiledwitheOrdmary) i on cont est .
031 KAR 004:210E. Establishment ofrisk-l i mi t i ng audit pi |l o+£3-20230(Fledavith.OrdinaiyiE 6 Expires 01

Voting
031 KAR 005:011E. Use of the federal writ-inabse nt ee bal | ot .-23R0RF (FileEwitp Ordirary) 0 1
031 KAR005:026E. Bal |l ot standards and el-23-2023) @-ifed witle @rdinary)t y. (AEO Expires 01

PERSONNEL CABINET
Personnel Cabinet, Classified
101 KAR 002:046. Applying for employment, qualifications and examinations.
101 KAR 002:066. Certification and selection of eligible applicants for employment.
101 KARO002:095E. Cl assi fied service general requi r-®0®3) (Deferredfrbrm Jued wi t h Or di
101 KAR 002:095. Classified service general requirements. (Filed with Emergency)
101 KAR 002:102. Classified leave general requirements.
101 KAR 002:190. Employee performance management system.

Personnel Cabinet, Unclassified
101 KAR 003:015. Leave requirements for unclassified service.

Personnel Cabinet, General

101 KAR 006:020E. Kentucky Employees Charitable Campaign. (Filed with Ordinary) ( AE0 el0-pDR2 8% (0 fi Eo10€02p)i res 01
(Deferred from June)

101 KAR 006:020. Kentucky Employees Charitable Campaign. (Filed with Emergency)

FINANCE AND ADMINISTRATION CABINET

Kentucky Retirement Systems

105 KAR 001:390. Employment after retirement.

105 KAR 001:450E. Quasi-governmental empl oyer reports on independent contractors and
expires 01-30-2023)
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BOARDS AND COMMISSIONS
Board of Pharmacy
201 KAR 002:015. Continuing education.
201 KAR 002:020. Examination.
201 KAR 002:050. Licenses and permits; fees.
201 KAR 002:225. Special limited pharmacy permit- Medical gas.
201 KAR 002:430. Emergency orders and hearings. (Amended After Comments) (Deferred from February)

Board of Dentistry
201 KAR 008:520. Fees and fines.

Real Estate Commission
201 KAR 011:121. Standards of professional conduct.

Board of Embalmers and Funeral Directors

201 KARO015:030E. Fees. (Filed wit h-002083) (Defarred)fromJGnE)0 expires 01

201 KAR 015:030. Fees. (Filed with Emergency)

201 KAR 015:040E. Examinati on. (Fil ed w0i22023) Defemedifram June) (AEO0 expires 01
201 KAR 015:040. Examination. (Filed with Emergency)

201 KAR 015:050E. Apprenticeshipand supervi si on requi rements. ( Fi | e2-2028) (Defierred framiJune)r y ) ( AEO
201 KAR 015:050. Apprenticeship and supervision requirements. (Filed with Emergency)

201 KAR 015:110E. Funeral establishment criteria. (Filed with Ordinary) ( i E 0 e x-@2i2028) ¢§Deféred from June)

201 KAR 015:110. Funeral establishment criteria. (Filed with Emergency)

201 KAR 015:125E. Surface transportation permit. (Filed with Ordinary) ( A E 0 e x-@2i2028) ¢Deférted from June)

201 KAR 015:125. Surface transportation permit. (Filed with Emergency)

Board of Nursing
201 KAR 020:070. Licensure by examination. (Filed with Emergency)
201 KAR 020:240. Fees for applications and for services.

KENTUCKY COMMUNITY AND TECHNICAL COLLEGE SYSTEM
Board of Emergency Medical Services
202 KAR 007:545. License classifications. (Filed with Emergency)
202 KAR 007:560E. Ground vehicle staff. (FledwithOr di nary) ( RE2023pxpires 01

TOURISM, ARTS AND HERITAGE CABINET
Heritage Council
300 KAR006:011E. Hi storic rehabilitation tax crexgrest0l-22023)i fi cations. (Filed

Department of Fish and Wildlife Services
Fish
301 KAR 001:201. Taking of fish by traditional fishing methods.

Game
301 KAR 002:132. Elk hunting seasons, permits, zones, and requirements.
301 KAR 002:172. Deer hunting seasons, zones, and requirements.
301 KAR 002:221. Waterfowl seasons and limits.

JUSTICE AND PUBLIC SAFETY CABINET
Department of State Police
Driver Training
502 KAR 010:010. Definitions. (Deferred from December)
502 KAR 010:020. Department facilities; facility inspection; conflict of interest. (Deferred from December)

502 KAR010:030. I nstructorés |icense. (Amended After Comments) (Deferred f
502 KAR010:035. Commer ci al dr i dimgr(Beferred froméecengbers ki | 1 t es

502 KAR 010:040. Training school facilities. (Amended After Comments) (Deferred from February)

502 KAR 010:050. Contracts and agreements. (Deferred from December)

502 KAR 010:060. School advertising. (Deferred from December)

502 KAR 010:070. Training vehicle, annual inspection. (Amended After Comments) (Deferred from February)

502 KAR 010:080. License suspension, revocation, denial. (Deferred from December)

502 KAR 010:090. Procedure for denial, suspension, nonrenewal or revocation hearings. (Deferred from December)
502 KAR 010:110. Third-party CDL skills test examiner standards. (Deferred from December)

502 KAR 010:120. Hazardous materials endorsement requirements. (Deferred from December)

Concealed Deadly Weapons
502 KAR 011:010. Application for license to carry concealed deadly weapon. (Deferred from December)
502 KAR 011:060. License denial and reconsideration process. (Deferred from December)
502 KAR 011:070. License revocation and suspension notice and reinstatement process. (Deferred from December)

Law Enforcement Officers Safety Act of 2004
502 KAR 013:010. Application for certification under the Law Enforcement Officers Safety Actof 2004 (ALEOSAOQ) , 18 U. S
honorably retired elected or appointed peace officers. (Amended After Comments) (Deferred from February)
502 KAR 013:030. Range qualification forcer t i fi cati on under the Law Enforcement Of ficers
926C, for honorably retired elected or appointed peace officers. (Deferred from December)
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502 KAR 013:040. Issuance, expiration, and renewal of certification to carry a concealed deadly weapon pursuant to the Law
Enforcement Officers Safety Act of 2004 (ALEOSAO), 18 U. SDeférred flod 6 C,
December)

502 KAR 013:050. Replacement of licenses to carry a concealed deadly weapon pursuant to the Law Enforcement Officers Safety Act of
2004 (ALEOSAOQ), 18 U .lySetired ele@e? 6r @ppointed peacé afficensr (Aeberred from December)

502 KAR 013:060. Change of personal information regarding certification to carry a concealed deadly weapon pursuant to the Law
Enforcement Officers Safety Act of 2004 (ALEOSAO0), 18 U. SDefrredfod6 C,
December)

502 KAR 013:080. Incomplete application for certification to carry a concealed deadly weapon pursuant to the Law Enforcement Officers

for

for

Safety Act of 2004 (ALEOSAO0), 18 U.Ss.C. 926C, for honorabbery retired el

LABOR CABINET
Office of Unemployment Insurance

787 KAROO1:360E. Over payment waivers. (Fi |-23R028)i t h Ordinary) (AEO0 expires O

EDUCATION AND WORKFORCE DEVELOPMENT CABINET
Department of Workforce Investment
Employment Services
787 KAR 002:040. Local workforce development area governance.

Department of Workforce Investment
Kentucky Commission on Proprietary Education

791 KAR 001:010. Applications, permits, and renewals. (Deferred from November)

791 KAR 001:020. Standards for licensure. (Deferred from November)

791 KAR 001:025. Fees. (Deferred from November)

791 KAR 001:027. School record keeping requirements (Deferred from November)

791 KAR 001:030. Procedures for hearings. (Deferred from November)

791 KAR 001:035. Student protection fund. (Deferred from November)

791 KAR 001:040. Commercial driver license training school curriculum and refresher course. (Deferred from November)

791 KAR 001:050. Application for license for commercial driver license training school. (Deferred from November)

791 KAR 001:060. Application for renewal of license for commercial driver license training school. (Deferred from November)

791 KAR 001:070. Commercial driver license training school instructor and agency application and renewal procedures. (Deferred from
November)

791 KAR 001:080. Maintenance of student records, schedule of fees charged to students, contracts and agreements involving licensed
commercial driver license training schools. (Deferred from November)

791 KAR 001:100. Standards for Kentucky resident commercial driver training school facilities. (Deferred from November)

791 KAR 001:150. Bond requirements for agents and schools. (Deferred from November)

791 KAR 001:155. School closing process. (Deferred from November)

791 KAR 001:160. Transfer of ownership, change of location, change of name, revision of existing programs. (Deferred from November)

Department of Workersdé Cl ai ms
803 KAR 025:195. Utilization review, appeal of utilization review decisions and medical bill audit. (Filed with Emergency)

PUBLIC PROTECTION CABINET
Department of Alcoholic Beverage Control
Advertising Distilled Spirits and Wine
804 KAR 001:102. General advertising practices.

Malt Beverage Equipment, Supplies and Service
804 KAR 011:041. Growlers.

Malt Beverages and Wine
804 KAR 014:011. Brewing and winemaking for personal use.

Department of Insurance

Agents, Consultants, Solicitors and Adjustors
806 KAR 009:380. Limited lines self-service storage space insurance requirements.
806 KAR 009:390. Portable electronic retailer license.

Health Insurance Contracts
806 KAR 017:350. Life insurance and managed care. (Deferred from October)

CABINET FOR HEALTH AND FAMILY SERVICES
Office of Inspector General
State Health Plan
900 KAR 005:020E. State Health Plan for f acli26-2022) (Fied vati @rdinarg (Emergeacy AmerfdédE o
After Comments) (Deferred from May)
900 KAR 005:020. State Health Plan for facilities and services. (Filed with Emergency) (Comments Received; SOC ext., due 6-15-2022)

Certificate of Need

expi

900 KAR 006:075E. Certificate of need nons u-26220223)(Rilded with Ordimary) @EmergencyfiAfended x pi r e s

After Comments) (Deferred from June)
900 KAR 006:075. Certificate of Need nonsubstantive review. (Filed with Emergency) (Comments Received; SOC ext., due 6-15-2022)
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Essential Personal Care Visitor Program
900 KAR 014:010E. Essenti al personal care visitor programs,; 82022 ati on guid
(Emergency Amended After Comments) (Deferred from June)
900 KAR 014:010. Essential personal care visitor programs; visitation guidelines. (Filed with Emergency) (Comments Received; SOC
due 06-15-2022)

Department for Public Health
Communicable Diseases
902 KAR 002:020E. Reportable disease surveill aneg2023j Filed with Ordinary) (A

Department for Public Health
Health Services and Facilities
902 KAR 020:016. Hospitals; operations and services. (Amended After Comments) (Deferred from June)
902 KAR 020:106. Operation and services; ambulatory surgical center. (Amended After Comments) (Deferred from June)

Early Intervention System
902 KAR 030:120. Evaluation and eligibility. (Filed with Emergency) (Comments Received; SOC due 06-15-2022)

Office of Inspector General
906 KAR 001:110. Critical access hospital services. (Amended After Comments) (Deferred from June)

Department for Behavioral Health, Developmental and Intellectual Disabilities
Institutional Care
908 KAR003:010. Patientodés rights. (Fiftomdunewi th Emergency) (Deferred

Department for Community Based Services
Child Welfare
922 KAR 001:310. Standards for child-placing agencies. (Comments Received; SOC ext. due 07-15-2022)
922 KAR 001:315. Standards for child-placing agencies placing children who are not in the custody of the cabinet. (Comments Received;
SOC ext. due 07-15-2022)
922 KAR 001:340. Standards for independent living programs. (Comments Received; SOC ext. due 07-15-2022)

3. REGULATI ONS REMOVED FROM JULY®S AGENDA
BOARDS AND COMMISSIONS
| of . .
202 KAR-007:560--Ground-vehiclestaff(Filed-with-Emergeney) (Withdrawn by Agency)

BOARDS AND COMMISSIONS
Board of Dentistry
201 KAR 008:550. Anesthe5|a and sedatlon related to dentlstry (Comments Recelved SOC due 07-15-2022)

(Withdrawn; SOC
not flled)

EDUCATION AND WORKFORCE DEVELOPMENT CABINET

Department of Workplace Standards

Labor Standards; Wages and Hours

803 KAR 001:005. Employer-employee relationship. (Deferred from September)

803 KAR 001:025. Equal pay provisions, meaning and application. (Deferred from September)

803 KAR 001:060. Overtime pay requirements. (Deferred from September)

803 KAR 001:063. Trading time. (Deferred from September)

803 KAR 001:065. Hours worked. (Deferred from September)

803 KAR 001:066. Recordkeeping requirements. (Deferred from September)

803 KAR 001:070. Executive, administrative, supervisory or professional employees; salesmen. (Deferred from September)

803 KAR 001:075. Exclusions from minimum wage and overtime. (Deferred from September)

803 KAR 001:080. Board, lodging, gratuities and other allowances. (Deferred from September)

803 KAR001:090. Wor kers with disabilities and work activity centersdé emplc
Amended After Comments) (Deferred from November)

Department of Workersd Cl ai ms
803 KAR 025:195E. Utilization review, appeal of utilization review decisior
10-2023) (Comments Received; SOC due 06-15-2022) (Deferred from July)

*Expiration dates in this document have been determined pursuant to KRS Chapter 13A provisions. Other statutes or legislation may affect a
regulation's actual end date.
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STANDARD ADMINISTRATIVE REGULATION REVIEW PROCEDURE
Overview for Regulations Filed under KRS Chapter 13A As Amended by 2021 Legislation

(See KRS Chapter 13A for specific provisions)

Filing and Publication

Administrative bodies shall file all proposed administrative regulations with the Regulations Compiler. Filed regulations shall include public
hearing and comment period information; a regulatory impact analysis and tiering statement; a fiscal note on state and local government; and,
if applicable, a federal mandate comparison and any required incorporated material. Administrative regulations received by the deadline
established in KRS 13A.050 shall be published in the Administrative Register. Emergency administrative regulations become effective upon
filing.

Public Hearing and Public Comment Period

The administrative body shall schedule a public hearing on a proposed administrative regulation. The public hearing is held between the
21st and the last workday of the month in which the public comment period ends. Information about the public comment period shall include:
the place, time, and date of the hearing; the manner in which a person may submit written comments or a notification to attend the hearing; a
statement specifying that unless a notification to attend the hearing is received no later than 5 workdays prior to the hearing date, the hearing
may be cancelled; the deadline for submitting written comments; and the name, position, and contact information of the person to whom
notifications and written comments shall be sent.

Public comment periods for ordinary regulations end on the last day of the month following publication; whereas, public comment periods
for emergency regulations run through the last day of the month in which the regulation was published. For other ordinary regulations with
open comment periods,ple as e al s o s e Adminiatstive Registet ofi Keestucky.

The administrative body shall notify the Compiler whether the hearing was held or cancelled and whether or not written comments were
received. If the hearing was held or written comments were received, the administrative body shall file a statement of consideration with the
Compiler by the fifteenth day of the calendar month following the close of the public comment period.

Review Procedure

After the public hearing and public comment period processes are completed, the administrative regulation will be tentatively scheduled for
review at the next meeting of the Administrative Regulation Review Subcommittee. After review by the subcommittee, the regulation shall be
referred by the Legislative Research Commission to an appropriate jurisdictional committee for a second review. If a quorum is present, unless
the regulation is deferred or found deficient, an ordinary regulation shall be considered in effect upon adjournment of the appropriate
jurisdictional committee or 90 days after being referred by LRC, whichever occurs first.
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EMERGENCY ADMINISTRATIVE REGULATIONS

NOTE: Pursuant to KRS 13A.190, emergency regulations expire after 270 days (or 270 days plus the number of days an accompanying
ordinary is extended) or upon replacement by an ordinary regulation, whichever occurs first. This index reflects the KRS Chapter 13A-
established expiration dates. Other statutes or legislation may affect a regulation's actual end date.

STATEMENT OF EMERGENCY
103 KAR 043:340E

This emergency administrative regulation is being promulgated
pursuant to KRS 13A.190(1)(a)(1), KRS 11.065, KRS 12.020, KRS
12.040, KRS 12.250, KRS 12.270, KRS 42.012, KRS 45.301, KRS
131.020; 131.130, and KRS 138.226, in order to meet an imminent
threat to the public health, safety, or welfare.

The Kentucky Department of Revenue reports that for the
fiscal year beginning July 1, 2022, and ending June 30, 2023, the
annual survey value that sets the average wholesale price of
gasoline in the Commonwealth of Kentucky will increase more than
110% from the value for the current fiscal year. This increase
would raise the gas tax in Kentucky by two cents ($0.02), taking
the tax from 26 cents ($0.26) to 28 cents ($0.28) per gallon. It
would also raise the tax on diesel fuel from 23 cents ($0.23) to 25
cents ($0.25) per gallon.

This gas tax hike would come at a time when Kentuckians are
facing significant inflation, including surging gas prices. According
to the Automobile Association of America ( A AAAOQ) ,
2022, the average price of gas in Kentucky was $4.306 per gallon,
up from $3.804 per gallon a month ago, and $2.847 a year ago. On
May 13, 2022, AAA reported tha
that time jumped 28 cents to $4.43 per gallon i the highest
increase in the nation that day 1 after reporting on May 11, that
Kentuckyds average gas gime liga st
$4.16 per gallon. Nationally, the average price for a gallon of gas
hit a record $4.62 on May 31, which was52 percent (52%) higher
than in 2021. That record average price jumped to $4.67 on June
1, 2022.

Freezing the average wholesale price of gasoline and the
annual survey value at the current rate to ensure the state gas tax
will not increase on or after July 1, 2022, will help protect
Kentuckians from the harm a higher gas tax would bring on top of
other negative effects of rising inflation. The state gas tax will
remain at 26 cents ($0.26) per gallon, and the state tax on diesel
fuel and other special fuels will remain at 23 cents ($0.23) per
gallon. The Department of Revenue anticipates the freeze of the
state gas tax will be necessary until mid-January of 2023, when the
General Assembly will convene for its 2023 Regular Session.

The Secretary of the Kentucky Transportation Cabinet reports
that the freeze will have no material impact on the Transportation
Cabinet budget, and will not impact any planned or ongoing work.

Under KRS 138.226, the Department of Revenue shall
administer the taxes provided under KRS 138.210 to 138.490, and
may prescribe and adopt administrative regulations relating to the
administration of those taxes. KRS 131.130 authorizes the
Department of Revenue to promulgate administrative regulations
for the administration of all tax laws of the Commonwealth. Under
KRS 42.012, the Secretary of the Finance and Administration
Cabinet is the chief financial officer of the Commonwealth and the
adviser of the Governor in financial matters, and must at all times
protect the financial interests of Kentucky.

This administrative regulation must be filed as soon as
possible to protect Kentuckians from the increase in the gas tax,
and also to provide notification of the average wholesale price of
gasoline and special fuels to dealers licensed in the
Commonwealth of Kentucky. Under KRS 138.220(4) the
Department of Revenue must notify licensed dealers at least
twenty (20) days in advance of July 1, 2022. This emergency
administrative regulation will not be replaced by an ordinary
administrative regulation as future market conditions may affect the
necessity of an administrative regulation.

ANDY BESHEAR, Governor
THOMAS B. MILLER, Commissioner

as

t

FINANCE AND ADMINISTRATION CABINET
Department of Revenue
(Emergency Administrative Regulation)

103 KAR 043:340E. Excise taxes on gasoline and special
fuels; average wholesale price of gasoline and annual survey
value.

EFFECTIVE: June 2, 2022

RELATES TO: KRS 131.020, 131.130, 138.210, 138.220,
138.226,138.228,138.290

STATUTORY AUTHORITY: KRS 11.065, 12.020, 12.040,
12.050, 12.250, 12.270, 42.012, 45.301, 131.020, 131.130,
138.210; 138.220, 138.226, 138.228

NECESSITY, FUNCTION, AND CONFORMITY: KRS 138.226
provides that the Department of Revenue shall administer the
taxes provided under KRS 138.210 to 138.490, and authorizes the
Department of Revenue to prescribe and, adopt administrative
regulations relating to the administration of those taxes. The

adépartivieny det&rhines and adjusts the average wholesale price of

gasoline rounded to the nearest one-tenth of one cent ($0.001)
used for calculating the excises taxes imposed under KRS 138.220

emergency administrative regulation establishes the average
wholesale price of gasoline as determined by the department

h a effective duty H,e2622, and is heling promulgated in order to meet

an imminent threat to the public health, safety, or welfare. The
Kentucky Department of Revenue reports that for the fiscal year
beginning July 1, 2022, and ending June 30, 2023, the annual
survey value that sets the average wholesale price of gasoline in
the Commonwealth of Kentucky will increase more than 110% from
the value for the current fiscal year. This increase would raise the
gas tax in Kentucky by two cents ($0.02), taking the tax from 26
cents ($0.26) to 28 cents ($0.28) per gallon. It would also raise the
tax on diesel fuel from 23 cents ($0.23) to 25 cents ($0.25) per
gallon. This gas tax hike would come at a time when Kentuckians
are facing significant inflation, including surging gas prices.
According to the Automobile As
May 31, 2022, the average price of gas in Kentucky was $4.306
per gallon, up from $3.804 per gallon a month ago, and $2.847 a
year ago. On May 13, 2022, AAA reported tha t
gas prices at that time jumped 28 cents to $4.43 per gallon i the
highest increase in the nation that day i after reporting on May 11,
that Kentuckyds aver age gimehigpat
$4.16 per gallon. Nationally, the average price for a gallon of gas
hit a record $4.62 on May 31, which was 52 percent (52%) higher
than in 2021. That record average price jumped to $4.67 on June
1, 2022. Freezing the average wholesale price of gasoline and the
annual survey value at the current rate to ensure the state gas tax
will not increase on or after July 1, 2022, will help protect
Kentuckians from the harm a higher gas tax would bring on top of
other negative effects of rising inflation. The state gas tax will
remain at 26 cents ($0.26) per gallon, and the state tax on diesel
fuel and other special fuels will remain at 23 cents ($0.23) per
gallon. The Department of Revenue anticipates the freeze of the
state gas tax will be necessary until mid-January of 2023, when the
General Assembly will convene for its 2023 Regular Session.

This administrative regulation must be filed as soon as possible to
protect Kentuckians from the increase in the gas tax, and also to
provide notification of the average wholesale price of gasoline and
special fuels to dealers licensed in the Commonwealth of
Kentucky. Under KRS 138.220(4) the Department of Revenue
must notify licensed dealers at least twenty (20) days in advance of
July 1, 2022.

Section 1. Definitions.

A)AAnnual survey

K o rbée padkby é slealarvreceiving gasojine ©r special duels Thia t

soci at i

Kentuckyods
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v arheaning as lpravidedt h e
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under KRS 138.210(3)

(2 AAver age whol esal e priceo
provided under KRS 138.210(4).

B)ADeal erdo has the same meani
138.210(6).

(4nGasolined has the same
138.210(11).

(5)AiReceivedo has the same
138.210(15).

@®)AiSpeci al fuel so has the

KRS 138.210(18).

Section 2. Average Wholesale Price of Gasoline and Annual
Survey Value. Effective July 1, 2022, the average wholesale price
of gasoline and the annual survey value under KRS 138.228 shall
be two dollars and seventeen and seven-tenths cents ($2.177) per
gallon, which is the average wholesale price of gasoline and the
annual survey value for fiscal year 2021-2022.

Section 3. Excise Taxes on Gasoline. Effective July 1, 2022,
the excise tax imposed under KRS 138.220 on gasoline, including
liquified petroleum, received in this State shall be nineteen and six-
tenths cents ($0.196) per gallon, which is the current excise tax on
gasoline, including liquified petroleum, for fiscal year 2021-2022.
When combined with the five cents ($0.05) per gallon
supplemental highway user motor fuel tax and the one point four
cents ($0.014) per gallon petroleum environmental assurance fee,
the total state tax on gasoline is twenty-six cents ($0.26) per
gallon.

Section 4. Excise Taxes on Diesel Fuel and Other Special
Fuel. Effective July 1, 2022, the excise tax imposed under KRS
138.220 on special fuel received in this State shall be nineteen and
six-tenths cents ($0.196) per gallon, which is the current excise tax
on special fuel for fiscal year 2021-2022. When combined with the
two cents ($0.02) per gallon supplemental highway user motor fuel
tax and the one point four cents ($0.014) per gallon petroleum
environmental assurance fee, the total state tax on special fuel is
twenty-three cents ($0.23) per gallon.

Section 5. Relief from Penalties. No dealer shall be found in
violation of the reporting requirements under KRS 138.240 to
138.260, or subject to the civil penalties imposed under KRS
138.290, for computing and reporting the gasoline and special fuel
tax and supplemental highway user motor fuel tax imposed under
KRS 138.220 in accordance with this regulation.

THOMAS B. MILLER, Commissioner

APPROVED BY AGENCY: June 2, 2022

FILED WITH LRC: June 2, 2022 at 1:20 p.m.

PUBLIC HEARING AND PUBLIC COMMENT PERIOD: A
public hearing on this administrative regulation shall be held on
July 21, 2022, at 10:00 a.m., at 501 High Street, 11th Floor
Conference Room, Frankfort, Kentucky 40601. Individuals
interested in being heard at this hearing shall notify this agency in
writing by five workdays prior to the hearing, of their intent to
attend. If no notification of intent to attend the hearing was received
by that date, the hearing may be cancelled. A transcript of the
public hearing will not be made unless a written request for a
transcript is made. If you do not wish to be heard at the public
hearing, you may submit written comments on the proposed
administrative regulation. Written comments shall be accepted
through July 31, 2022. Send written notification of intent to be
heard at the public hearing or written comments on the proposed
administrative regulation to the contact person.

CONTACT PERSON: Gary Morris, Executive Director, Office of
Tax Policy and Regulation, 501 High Street, Station 1, Frankfort,
Kentucky 40601, phone (502) 564-0424, fax (502) 564-9565, email
Gary.Morris@ky.gov.

has

Ssame

REGULATORY IMPACT ANALYSIS AND TIERING STATEMENT
t he same meaning as

Contact Person: Gary C. Morris
aH Prquidecabriefdsentnarypai d e r
(@& What this administrative

KRS

regulation does: This

me a n i redminstsative regolationdsetdforth thed awvarageknR@esale price of

gasoline to be used in the computation of the State excise taxes on

me a n i nggsoliaesandspecial fuets enhosad nndlex KRS K38.320.

(b) The necessity of this administrative regulation: The annual
snevey value that sets the average whelesaleupricd ef gasoline in
the Commonwealth of Kentucky will increase more than 110% from
the value for the current fiscal year. This increase will raise the gas
tax in Kentucky by two cents ($0.02), taking the tax to 28 cents
($0.28) per gallon. It would also raise the tax on diesel fuel from 23
cents ($0.23) to 25 cents ($0.25) per gallon. This gas tax hike
would come at a time when Kentuckians are facing significant
inflation, including surging gas prices. According to the Automobile
Association of America (AAAAQ)
price of gas in Kentucky was $4.306 per gallon, up from $3.804 per
gallon a month ago, and $2.847 a year ago. On May 13, 2022,
AAA reported that Kentuckyds
jumped 28 cents to $4.43 per gallon i the highest increase in the
nation that day i after reporting on May 11, that Kent
average gas prices had reached an all-time high at $4.16 per
gallon. Nationally, the average price for a gallon of gas hit a record
$4.62 on May 31, which was 52 percent (52%) higher than in 2021.
That record average price jumped to $4.67 on June 1, 2022.
Freezing the average wholesale price of gasoline and the annual
survey value at the current rate to ensure the state gas tax will not
increase on or after July 1, 2022, will help protect Kentuckians from
the harm a higher gas tax would bring on top of other negative
effects of rising inflation. The state gas tax will remain at 26 cents
($0.26) per gallon and the state tax on diesel fuel and other special
fuels will remain at 23 cents ($0.23) per gallon. The Department of
Revenue anticipates the freeze of the state gas tax will be
necessary until mid-January of 2023, when the General Assembly
will convene for its 2023 Regular Session. Therefore, this
emergency administrative regulation is being promulgated
pursuant to KRS 13A.190(1)(a)(1) and KRS 138.226 in order to
meet an imminent threat to the public health, safety, or welfare.

(c) How this administrative regulation conforms to the content
of the authorizing statutes: KRS 138.226 authorizes the
Department of Revenue to prescribe, adopt, and enforce
administrative regulations relating to the administration of the taxes
provided under KRS 138.210 to 138.490. KRS 131.130 authorizes
the Department of Revenue to promulgate administrative
regulations for the administration of all tax laws of the
Commonwealth. Under KRS 42.012, the Secretary of the Finance
and Administration Cabinet is the chief financial officer of the
Commonwealth and the adviser of the Governor in financial
matters, and must at all times protect the financial interests of
Kentucky.

(d) How this administrative regulation currently assists or will
assist in the effective administration of the statutes: The
department determines and adjusts the average wholesale price of
gasoline rounded to the nearest one-tenth of one cent ($0.001)
used for calculating the excises taxes imposed under KRS 138.220
to be paid by a dealer receiving gasoline or special fuel. This
administrative regulation establishes the average wholesale price
of gasoline as determined by the department effective July 1, 2022.

(2) If this is an amendment to an existing administrative
regulation, provide a brief summary of:

(a) How the amendment will change this existing administrative
regulation: n/a

(b) The necessity of the amendment to this administrative
regulation: n/a

(c) How the amendment conforms to the content of the
authorizing statutes: n/a

(d) How the amendment will
administration of the statutes: n/a

assist in the effective
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(3) List the type and number of individuals, businesses,
organizations, or state and local governments affected by this
administrative regulation: This administrative regulation affects
dealers receiving gasoline or special fuel who pass the tax on to
consumers purchasing gasoline or special fuel. While dealers will
be affected in that they will continue to compute, report, and pay
tax using the current average wholesale price, consumers
purchasing gasoline and special fuels will be affected most
significantly because the excise taxes imposed under KRS
138.220 and passed to consumers will not increase on July 1,
2022.

(4) Provide an analysis of how the entities identified in question
(3) will be impacted by either the implementation of this
administrative regulation, if new, or by the change, if it is an
amendment, including:

(a) List the actions that each of the regulated entities identified
in question (3) will have to take to comply with this administrative
regulation or amendment: Dealers will continue to compute, report
and pay tax based upon the current average wholesale price of
gasoline.

(b) In complying with this administrative regulation or
amendment, how much will it cost each of the entities identified in
question (3): This administrative regulation will not require dealers
to incur any additional costs.

(c) As a result of compliance, what benefits will accrue to the
entities identified in question (3): Compliance with this
administrative regulation will allow dealers to keep the price of
gasoline lower because the State tax on gas will be computed
using the current average wholesale price.

(5) Provide an estimate of how much it will cost the
administrative body to implement this administrative regulation:

(a) Initially: The Department of Revenue will not incur any
additional costs to implement this administrative regulation initially
or on a continuing basis.

(b) On a continuing basis: (please see the response to (5)(a))

(6) What is the source of the funding to be used for the
implementation and enforcement of this administrative regulation:
n/a

(7) Provide an assessment of whether an increase in fees or
funding will be necessary to implement this administrative
regulation, if new, or by the change if it is an amendment: n/a

(8) State whether or not this administrative regulation
establishes any fees or directly or indirectly increases any fees:
This administrative regulation does not establish any fees or
directly or indirectly increase any fees.

(9) TIERING: Is tiering applied? Tiering was not applied; all
dealers in the Commonwealth of Kentucky will compute, report,
and pay the tax on gasoline and special fuel in the same manner.

FISCAL NOTE

(1) What units, parts, or divisions of state or local government
(including cities, counties, fire departments, or school districts) will
be impacted by this administrative regulation? The Finance and
Administration Cabinet, Department of Revenue, Office of Sales
and Excise Tax, Transportation Cabinet, and any municipalities
receiving funds from the Transportation Cabinet will be impacted
by this administrative regulation. This administrative regulation sets
forth the average wholesale price of gasoline to be used in the
computation of the State excise taxes on gasoline and special fuels
imposed under KRS 138.220.

(2) Identify each state or federal statute or federal regulation
that requires or authorizes the action taken by the administrative
regulation. KRS 136.226 authorizes the Department of Revenue to
prescribe and adopt administrative regulations relating to the
administration of the excise taxes imposed under KRS Chapter
138 on gasoline and special fuels received by dealers.

(3) Estimate the effect of this administrative regulation on the
expenditures and revenues of a state or local government agency
(including cities, counties, fire departments, or school districts) for
the first full year the administrative regulation is to be in effect.

(@) How much revenue will this administrative regulation
generate for the state or local government (including cities,

counties, fire departments, or school districts) for the first year?
This administrative regulation freezes the State tax on gasoline
and special fuels to 26 cents and 23 cents respectively, per gallon,
effective July 1, 2022, which is the current excise tax on gasoline
and special fuels. Revenue generated was $748,377,115 during
fiscal year 2020-2021.

(b) How much revenue will this administrative regulation
generate for the state or local government (including cities,
counties, fire departments, or school districts) for subsequent
years? (please see the response to (3)(a))

(c) How much will it cost to administer this program for the first
year? The Department of Revenue currently administers the excise
taxes that are the subject of this administrative regulation.
Therefore, there will be no additional cost to administer this
program for the first year or any subsequent years.

(d) How much will it cost to administer this program for
subsequent years? (please see the response to (3)(c))

Note: If specific dollar estimates cannot be determined, provide
a brief narrative to explain the fiscal impact of the administrative
regulation.

Revenues(+/-): n/a

Expenditures(+/-): n/a

Other Explanation: This administrative regulation freezes the
State tax on gasoline and special fuels to 26 cents and 23 cents,
respectively, per gallon, effective July 1, 2022. As a result of this
administrative regulation, the Department estimates $35.4 million
in savings to citizens purchasing gas from a licensed dealer in the
Commonwealth through mid-January of 2023, as the Department
anticipates the freeze of the- state gas tax will be necessary
through that time, when the General Assembly will convene for its
2023 Regular Session.

(4) Estimate the effect of this administrative regulation on the
expenditures and cost savings of regulated entities for the first full
year the administrative regulation is to be in effect.

(@) How much cost savings will this administrative regulation
generate for the regulated entities for the first year? The excise
taxes imposed under KRS 138.220 on dealers receiving the
gasoline or special fuel may be added to the selling price charged
by the dealer or other person paying the tax. Therefore, no
additional cost savings or expenditures will be incurred by the
dealer.

(b) How much cost savings will this administrative regulation
generate for the regulated entities for subsequent years? (please
see the response to (4)(a))

(c) How much will it cost the regulated entities for the first
year? This administrative regulation will not result in any costs to
the regulated entities in future years. (please see the response to
(@)

(d) How much will it cost the regulated entities for subsequent
years? (please see response to (4)(a))

Note: If specific dollar estimates cannot be determined, provide
a brief narrative to explain the fiscal impact of the administrative
regulation.

Cost Savings (+/-): n/a

Expenditures (+/-): n/a

Other Explanation:

(5) Explain whether this administrative regulation will have a
major economic impact, as defined below. "Major economic
impact" means an overall negative or adverse economic impact
from an administrative regulation of five hundred thousand dollars
{$500,000) or more on state or local government or regulated
entities, in aggregate, as determined by the promulgating
administrative bodies. [KRS 13A.010(13)] This administrative
regulation will have a positive economic impact on citizens of the
Commonwealth of Kentucky because the taxes on gasoline and
special fuels will remain constant at 26 cents per gallon on
gasoline, including liquified petroleum, and 23 cents per gallon on
diesel and other special fuels. This administrative regulation will
not have an overall negative or adverse economic impact.
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STATEMENT OF EMERGENCY
907 KAR 23:020E

This emergency administrative regulation is being promulgated
to establish and fully implement the single state managed care
organization (MCO) pharmacy benefits manager (PBM) required
by 20206s Senate Bill 50. This
is further being amended to implement critically needed 340B data
tracking requirements. Implementing 340B data tracking
requirements will allow the department to stay in compliance with
SB 50 and assure that the department stays in compliance with the
duplicate discount provision pursuant to 42 U.S.C. 256b(a)(5)(A)(i)-
In implementing SB 50, this emergency administrative regulation is
being promulgated to clarify that a $10.64 dispensing fee will be
paid once per month per drug per pharmacy for all Medicaid
outpatient prescriptions. In addition, this administrative regulation
will allow for additional dispensing fees to be paid for compounded
drugs and certain substance use disorder (SUD) drugs. This
emergency administrative regulation is needed pursuant to KRS
13A.190(1)(a)3. to comply with the legislative mandate established
in 20206s SB 50 to reorganize
managed by each contracted
entire managed care population. The single MCO PBM was
procured and commenced operations on July 1, 2021. This
emergency administrative regulation is also needed pursuant to
KRS 13A.190(1)(a)2. to preserve state and federal funding. Failure
to continue the single MCO PBM and comply with a received
federal approval could result in a loss of federal funds. Finally,
DMS needs this administrative regulation pursuant to KRS
13A.190(1)(a)1. to preserve the welfare of Medicaid recipients.
Emergency implementation of this administrative regulation is
necessary to ensure that the existing independent pharmacies
remain viable and continue to reliably serve the Medicaid
population in geographically diverse areas of the state.

This emergency administrative regulation shall be replaced by
an ordinary administrative  regulation. This emergency
administrative regulation has the same number as an
administrative regulation filed within the previous nine (9) months.
This administrative regulation differs from the administrative
regulation filed within the previous nine (9) months by including two
new sections relating to 340B reimbursement. These amendments
were necessary to comply with federal requirements relating to
data submissions within the 340B program. The administrative
regulation is also amended to allow certain substance use disorder
(SUD) drugs to receive additional dispensing fees per month. This
amendment was necessary following analysis that the applicable
standard of care for certain SUD drugs justified multiple dispensing
fees per month. The ordinary administrative regulation is identical
to this emergency administrative regulation.

ANDY BESHEAR, Governor
ERIC FRIEDLANDER, Secretary

CABINET FOR HEALTH AND FAMILY SERVICES
Department for Medicaid Services
Division of Policy and Operations

(Emergency Amendment)

907 KAR 23:020E. Reimbursement for outpatient drugs.

EFFECTIVE: June 1, 2022

RELATES TO: KRS 205.5510 to 205.5520, 205.560, 205.561,
205.5631, 205.5632, 205.5634, 205.5636, 205.5638, 205.5639,
205.622, 205.6316(4), 217.015, 42 C.F.R. 440.120, 447.45
447.500 - 447.520, 42 U.S.C. 256b, 1396a - 1396d, 1396r-8

STATUTORY AUTHORITY: KRS 194A.030(2), 194A.050(1),
205.520(3), 205.5514(1)(b), 205.560, 205.561(2), 205.6316(4),
205.647(5), 42 U.S.C. 1396a(a)(30), 42 U.S.C. 1396r-8

NECESSITY, FUNCTION, AND CONFORMITY: The Cabinet
for Health and Family Services, Department for Medicaid Services
has responsibility to administer the Medicaid Program. KRS
205.520(3) authorizes the cabinet, by administrative regulation, to
comply with any requirement that may be imposed or opportunity

presented by federal law to qualify for federal Medicaid funds. KRS
205.561(2) and 205.6316(4) require the department to promulgate
an administrative regulation to establish the professional
dispensing fee for covered drugs. This administrative regulation
establishes the Medicaid Program reimbursement requirements,
including the professional dispensing fee, for covered outpatient

e merugy dispensed @ @lhenrollieds Medicaitl reeipgents|{—edwp-tade-adt i

|

Section 1. Reimbursement. Reimbursement to a pharmacy or
medical provider participating in the Medicaid Program for a
covered outpatient drug provided to an eligible recipient shall be
determined in accordance with the requirements established in this
section. (1) A rebate agreement in accordance with 42 U.S.C.
1396r-8(a) shall be signed by the drug manufacturer, or the drug
shall be provided based on an exemption from the rebate
requirement established by 907 KAR 23:010, Section 5(3).

(2) A pharmacy claim shall meet the point of sale (POS)
requirements for services in accordance with 907 KAR 1:673.

(3) Reimbursement shall not be made for more than one (1)

t h presooiptidn podhe samerecipignhdaringritze sgme thne pedod fortas
MCO®b s

dug Miththesaree: si ngl e PBM for the

(a) National Drug Code (NDC); or

(b) Drug or active ingredient name, strength, and dosage form.

(4) A timely claim payment shall be processed in accordance
with 42 C.F.R. 447.45.

(a) In accordance with 42 C.F.R. 447.45, a claim shall be
submitted to the department within twelve (12) months of the date
of service.

(b) The department shall not reimburse for a claim submitted to
the department after twelve (12) months from the date of service
unless the claim is for a drug dispensed to an individual who was
retroactively determined to be eligible for Medicaid.

(c) The department shall not reimburse a claim for a drug
dispensed to an individual who was retroactively determined to be
eligible for Medicaid after 365 days have lapsed from the date that
the department issued the notice of retroactive eligibility.

(5) Reimbursement shall be denied if:

(a) The recipient is ineligible on the date of service;

(b) The drug is excluded from coverage in accordance with 907
KAR 23:010; or

(c) Prior authorization is required by the department and the
request for prior authorization has not been approved prior to
dispensing the drug, except in an emergency supply situation.

(6) Pursuant to KRS 205.622, prior to billing the department, a
provider shall submit a bill to a third party payer if the provider has
knowledge that the third party payer may be liable for payment.

(a) If a provider is aware that a Medicaid recipient has
additional insurance or if a recipient indicates in any manner that
the recipient has additional insurance, the provider shall submit a
bill to the third party in accordance with KRS 205.622.

(b) A provider who is aware that a recipient may have other
insurance, but the other insurance is not identified on the medical
assistance identification card or by the recipient, shall notify the
department's fiscal agent of the potential third-party liability.

(7) There shall be no copayment or cost-sharing for an
outpatient drug; i isi

i :604].

(8) If a payment is made for a drug that was not administered
or dispensed in accordance with 907 KAR 23:010 or the payment
was not appropriately reimbursed as required by this administrative
regulation, the provider shall refund the amount of the payment to
the department or the department may, at its discretion, recoup the
amount of the payment.

(9) Adherence to the requirements established in this section
shall be monitored through an on-site audit, post payment review
of the claim, a computer audit, or an edit of the claim.

Section 2. Reimbursement Methodology. (1) Drug cost shall be
determined in the pharmacy program using drug pricing and coding
information obtained from nationally recognized comprehensive
drug data files with pricing based on the actual package size
utilized.

on
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(2) Lowest of Logic. Except as provided in Section 4 of this
administrative regulation, covered outpatient drug cost shall be
reimbursed at the lowest of the:

(a) National Average Drug Acquisition Cost or NADAC, plus
the professional dispensing fee, as established in Section 3;

(b) Wholesale acquisition cost or WAC, plus the professional
dispensing fee, as established in Section 3;

(c) Federal upper limit or FUL, plus the professional dispensing
fee, as established in Section 3;

(d) Maximum allowable cost or MAC, plus the professional
dispensing fee, as established in Section 3; or

(e)The pr ousualdaedrcustemary charge to the public, as
identified by the claim charge[price].

(3) A clotting factor shall be reimbursed via the lowest of logic
established in subsection (2) of this section and shall include the
Average Sales Price plus six (6) percent, plus the professional
dispensing fee, as established in Section 3 of this administrative
regulation.

(4) Pursuant to KRS 205.5510 to 205.5520:

(a) Reimbursement methodologies for the managed care
population shall be subject to the terms of the awarded contract to
administer the single pharmacy benefits manager or PBM for the
managed care population.

(b) The single PBM for the managed care population shall not
discriminate _against 340B contract pharmacies via _any
reimbursement methodologies utilized.

Section 3. Professional Dispensing Fee. (1) Effective April 1,
2017, the professional dispensing fee for a covered outpatient drug
prescribed by an authorized prescriber and dispensed by a
participating pharmacy provider in accordance with 907 KAR
23:010, and pursuant to a valid prescription shall be $10.64 per
pharmacy provider per recipient per drug per month.

(2) The professional dispensing fee for a compounded drug
shall be $10.64 per pharmacy provider per recipient per drug
reimbursed up to three (3) times every thirteen (13) days.

(3)(a) As warranted by the applicable standard of care, the

{A)] Physician administered drugs (PAD).

(a) Federal rebate required. Only covered PAD products that
are federally rebateable pursuant to a manufacturer rebate
agreement shall be reimbursed.

(b) Non-340B purchased PAD. Reimbursement for drug cost

for a drug admi ni stered by a physi
authorized agent in an office or outpatient clinic setting, not
purchased through the 340B Program, and submitted for
reimbursement as a medical benefit shall be reimbursed only for
the drug cost by the lowest of logic required by Section 2 of this
administrative regulation, which shall include the average sales
price (ASP) plus six (6) percent. A professional dispensing fee
shall not be paid for PAD.

(c) 340B purchased PAD. For a drug purchased through the
340B Program and administered

authorized agent in an office or outpatient clinic setting, and
submitted for reimbursement as a medical benefit, the lowest of
logic required by Section 2 of this administrative regulation shall
include the 340B ceiling price. The covered entity shall bill no more
than the actual 340B acquisition cost. A professional dispensing

Section 5. 340B Pharmacy Transactions for Fee-For-Service.
(1) A pharmacy dispensing drugs purchased through the 340B
Program pursuant to a 340B eligible prescription from a covered

professional dispensing fee for a qualifying drug that is dispensed

entity shall bill the department no more than the actual 340B

for the treatment of a substance use disorder shall be $10.64 per

acquisition cost, plus the professional dispensing fee.

pharmacy provider per recipient per drug reimbursed once every
seven (7) days.

(b) Any additional dispenses after the first dispensing shall be
warranted by the applicable standard of care.

Section 4. Reimbursement Limitations. (1) Emergency supply.
Dispensing of an emergency supply of a drug shall be made
outside of the prescriberés no
in accordance with 907 KAR 23:010.

(2) Patrtial fill. If the dispensing of a drug results in partial filling
of the quantity prescribed, including an emergency supply,
reimbursement for the drug ingredient cost for the actual quantity
dispensed in the partial fill and the completion fill for the remainder
of the prescribed quantity shall:

(a) Utilize the lowest of logic established by Section 2 of this
administrative regulation; and

(b) Include payment of only one (1) professional dispensing
fee, which shall be paid at the time of the completion fill.

(3) Maintenance drugs. The department shall not reimburse for
a refill of a maintenance drug prior to the end of the dispensing
period established by 907 KAR 23:010 unless the department
determines that it is in the best interest of the recipient.

(4) For a nursing facility resident meeting Medicaid nursing
facility level of care criteria, and in accordance with 201 KAR 2:190
and 902 KAR 55:065, an unused drug paid for by Medicaid shall be
returned to the originating pharmacy and the department shall be
credited for the drug ingredient cost.

(5) For a Medicaid recipient participating in a hospice program,
payment for a drug shall be in accordance with 907 KAR 1:340.

(6) [340B-Pharmacy Transactions.

ma

10

(2) For a 340B purchased drug dispensed by a pharmacy, the
lowest of logic shall include the 340B ceiling price.

(3) A drug dispensed by a 340B contract pharmacy shall not be
eligible as a 340B transaction and shall be reimbursed in
accordance with the lowest of logic as required by Section 2 of this
administrative requlation plus the professional dispensing fee.

cian
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A pharmacy dispensing drugs purchased through the 340B
Program pursuant to a 340B eligible prescription from a covered
entity shall bill the department and be reimbursed pursuant to
Section 2 of this administrative regulation.

(2) A 340B covered entity pharmacy shall notify the department
on its own behalf and on behalf of any contracted pharmacy if it
intends to use 340B drugs to fill prescriptions for qualified
pharmacy claims within the managed care Medicaid program.

(3)(a) A covered entity that intends to use 340B drugs to fill
prescriptions for qualified pharmacy claims shall submit a complete
and accurate AKentucky Medi

1. A form shall be filed by the fifteenth (15" of the last month
of a quarter in order to be effective for that quarter. A form that is
submitted later_than the fifteenth (15" of the last month of a
quarter _shall be effective for the following quarter and until
revoked.

2. The form shall be effective until revoked pursuant to
subsection (4) of this section.

(b) Any covered entity that no longer intends to participate and
use 340B drugs to fill prescriptions for gualified pharmacy claims
shalll submit a complete and
Nonparticipation For mo.

(4) All submissions shall be via electronic mail to an email
account designated on the Kentucky Pharmacy Program website
located at:
https://chfs.ky.qgov/agencies/dms/dpo/ppb/Pages/default.aspx

caid
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(5) The following entities, as relevant, shall review each (b) Online at t he
previous quarteréamseligible phar mhttps///chtslkv qov/aqenmes/dms/dpo/ppb/Paqes/default aspx[http:
(a) The covered entity, or iy G cl ai ms

administrator; and
(b) The contract phar macy, or tLISA D. eBEtCommjiséienerd esi gnat ed cl| ai ms

administrator.

Section 7. The maximum allowable cost, or MAC, shall be
determined by taking into accounteach dr ugd s
(non-rebateable or rebateable) in accordance with 42 U.S.C.
1396r-8(a), marketplace status (obsolete, terminated, or regional
availability), equivalency rating (A-rated), and relative comparable
pricing. Other factors considered shall include clinical indications of
drug substitution, utilization, and availability in the marketplace.

(1) Drug pricing resources used to compare estimated
acquisition costs for multiple-source drugs shall include
comprehensive data files maintained by a vendor under contract to
the department, such as:

(a) NADAC as published by CMS;

(b) WA C, manufactureroés
recognized sources;

(c) The Average Manufacturers Price for 5i Drugs as reported
by CMS;

(d) ASP as published by CMS;

(e) Nationally recognized drug file vendors approved for use at
a federal level and that have been approved by the department;

(f) Pharmacy providers; or

(g) Wholesalers.

(2) The department shall maintain a current listing of drugs and
their corresponding MAC prices accessible through the
departmentds pharmacy webpage.

(3) The process for a pharmacy provider to appeal a MAC
price for a drug shall be as established in this subsection.

(@) The pharmacy provider shall email or fax a completed
Kentucky Medicaid MAC Price Research Request Form to
Kentuckyds authorized agent in
the form.

(b) An appeal of a MAC price for a drug shall be investigated
and resolved within three (3) business days.

(c) If available, the provider shall be supplied with the name of
one (1) or more manufacturers who have a price comparable to the
MAC price.

(d) The MAC price and effective date of that price shall be
adjusted accordingly, retroactive to the date of service for the claim
in question, if:

1. It is determined that a manufacturer does not exist in the
price range referenced in paragraph (c) of this subsection; or

2. The provider is able to document that despite reasonable
efforts to obtain access, he or she does not have access to the one
(1) or more manufacturers supplied to the provider.

(e) If an adjusted MAC price becomes effective, the provider
shall be informed that the claim may be rebilled for the price
adjustment.

Section 8.[Section-6:] Federal Approval and Federal Financial
Participation. T h e depart ment 6s
pursuant to this administrative regulation shall be contingent upon:

(1) Receipt of federal financial participation for the
reimbursement; and

(2) Centers for Medicare and Medicaid Ser vi ces 6
the reimbursement.

Section 9.[Seetion—7] Incorporation by Reference. (1) The
following documents are incorporated by reference:

(a) "Kentucky Medicaid MAC Price Research Request Form",
2012;[-is-incorporated-byreference:]

(b )entiicky Medicaid340B Participation

(c) fAKentucky Medicaid

(2) This material may be inspected, copied, or obtained,
subject to applicable copyright law, at:

(@) The Department for Medicaid Services, 275 East Main
Street, Frankfort, Kentucky, Monday through Friday, 8:00 a.m. to
4:30 p.m.; or

cost

price
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ERIC FRIEDLANDER, Secretary
APPROVED BY AGENCY: May 20, 2022
FILED WITH LRC: June 1, 2022 at 8:30 a.m.

r e PHBLEC HEARINGUAND PUBLIC COMMENT PERIOD: A

public hearing on this administrative regulation shall, if requested,
be held on July 25, 2022, at 9:00 a.m. using the CHFS Office of
Legislative and Regulatory Affairs Zoom meeting room. The Zoom
invitation will be emailed to each requestor the week prior to the
scheduled hearing. Individuals interested in attending this virtual
hearing shall notify this agency in writing by July 18, 2022, five (5)
workdays prior to the hearing, of their intent to attend. If no
notification of intent to attend the hearing is received by that date,
the hearing may be canceled. This hearing is open to the public.
Any person who attends virtually will be given an opportunity to
cotnmestton the proposedoatinhirgstrativeregulation. rAdranscsipt of
the public hearing will not be made unless a written request for a
transcript is made. If you do not wish to be heard at the public
hearing, you may submit written comments on this proposed
administrative regulation until July 31, 2022. Send written
notification of intent to attend the public hearing or written
comments on the proposed administrative regulation to the contact
person. Pursuant to KRS 13A.280(8), copies of the statement of
consideration and, if applicable, the amended after comments
version of the administrative regulation shall be made available
upon request.

CONTACT PERSON: Krista Quarles, Policy Analyst, Office of
Legislative and Regulatory Affairs, 275 East Main Street 5 W-A,
Frankfort, Kentucky 40621; phone 502-564-6746; fax 502-564-
7091; email CHFSregs@ky.gov.

REGULATORYeIMPACT ANALY 312 AND MIERINGISTATEMENTS

Contact Person: Jonathan Scott and Krista Quarles

(1) Provide a brief summary of:

(@) What this administrative regulation does: This
administrative regulation establishes the Department for Medicaid
Serviceso (DMSb6s)
regarding outpatient drugs dispensed or administered to all
Medicaid recipients.

(b) The necessity of this administrative regulation: This
administrative regul ation i s
reimbursement provisions and requirements regarding all
outpatient drugs dispensed or administered to Medicaid recipients.

(c) How this administrative regulation conforms to the content
of the authorizing statutes: This administrative regulation conforms
to the content of the authori
reimbursement provisions and requirements regarding outpatient
drugs dispensed or administered to all Medicaid recipients.

(d) How this administrative regulation currently assists or will
assist in the effective administration of the statutes: This
admieistrative rfequlation assistsvin theeeffective administration of
t he aut hori zing statutes by
provisions and requirements regarding outpatient drugs dispensed
or administered to all Medicaid recipients.

o v(@)l If thimis an amendment to an existing administrative
regulation, provide a brief summary of:

(a) How the amendment will change this existing administrative
regul ation: This amendment
department 6s awarded request
legislation. The amendment further implements needed 340B data
tracking measures in order to ensure that the Medicaid program is

F o ablm do, coriply 2nvith; federal law relating to duplicate discounts.
34 0B No n B40B pharmacies are regoired-to inforid the depatrdent whether

they will participate or not in providing 340B medications to
Medicaid recipients. These changes are part of a new Section 5
and 6 of the administrative regulation that consolidate most 340B
provisions. Section 5 is for Fee-For-Service 340B transactions and
Section 6 is for MCO transactions. The administrative regulation is

rei mbur sement
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also amended to allow certain substance use disorder (SUD) drugs
to receive additional dispensing fees per month by allowing the
dispensing fee to be available once every seven days. The
administrative regulation is amended to clarify when the
professional dispensing fee can be assessed, clarify clotting factor
reimbursement, and establish professional dispensing fees for
compounded drugs. The regulation is further amended to remove
cost-sharing and comply with 2021 Senate Bi | | 5508s
co-pays. In addition, the regulation is amended to clarify that both
in-house and contract 340B pharmacy reimbursement do not
include the 340B ceiling price in the lowest of logic methodology. In
addition, clotting factor reimbursement is now addressed in Section
2 of the administrative regulation, as a result, Section 4(8) became
redundant and is being deleted. Finally, additional citations have
been included in the
sections.

(b) The necessity of the amendment to this administrative
regulation: This administrative regulation is needed to implement
202006s SB 50 and the
as required by that legislation. In addition, 340B pharmacy claims
are better tracked in order to comply with federal requirements.

(c) How the amendment conforms to the content of the
authorizing  statutes: This amendment allows for the
implementation of a single-state PBM as required by KRS
205.5512-.5520.

(d) How the amendment will assist in the effective
admi nistration of the
SB 50 to be fully implemented.

(3) List the type and number of individuals, businesses,
organizations, or state and local governments affected by this
administrative regulation: All participating pharmacy providers
dispensing covered drugs (approximately 1,500) and all
participating medical providers administering covered drugs
(approximately 46,000) will be affected by the administrative
regulation.

(4) Provide an analysis of how the entities identified in question
(3) will be impacted by either the implementation of this
administrative regulation, if new, or by the change, if it is an
amendment, including:

(a) List the actions that each of the regulated entities identified
in question (3) will have to take to comply with this administrative
regulation or amendment: In order to be reimbursed by the DMS,
participating providers will have to submit pharmacy or medical
claims for covered outpatient drugs in accordance with this
administrative regulation and applicable billing rules. In addition,
340B providers will need to submit participation or nonparticipation
forms in order to inform DMS if they will be utilizing 340B drugs to
fulfill Medicaid pharmacy claims.

(b) In complying with this administrative regulation or
amendment, how much will it cost each of the entities identified in
question (3): There will be no additional costs experienced by
affected providers.

(c) As a result of compliance, what benefits will accrue to the
entities identified in question (3): Applicable providers will benefit
by receiving a true drug ingredient cost based reimbursement
along with a professional dispensing fee from DMS for dispensing
covered outpatient drugs to all Medicaid recipients.

(5) Provide an estimate of how much it will cost to implement
this administrative regulation:

(a) Initially: DMS estimates that moving to a single PBM model
for all Medicaid recipients will be cost-neutral. DMS will continue to
assess costs and provide updates via the required reporting
functions of 20216s SB 192 and

(b) On a continuing basis: DMS estimates that moving to a
single PBM model for all Medicaid recipients will be cost-neutral.
DMS will continue to assess costs and provide updates via the
required reporting
to 205.5520.

(6) What is the source of the funding to be used for the
implementation and enforcement of this administrative regulation:
Sources of funding to be used for the implementation and
enforcement of this administrative regulation are federal funds
authorized under Title XIX and Title XXI of the Social Security Act,

ARel at es Too and

statut es:

functions of

and state matching funds of general and agency appropriations.

(7) Provide an assessment of whether an increase in fees or
funding will be necessary to implement this administrative
regulation, if new, or by the change if it is an amendment: At this
time, DMS does not assess that an increase in fees or funding is
necessary to implement this administrative regulation.

(8) State whether or not this administrative regulation

r e moestablishes &ny feéslor directly or indirectly increases any fees:

This administrative regulation neither establishes nor increases
any fees.

(9) TIERING: s tiering applied? Tiering was not appropriate in
this administrative regulation because the administration regulation
applies equally to all those individuals or entities regulated by it.

fiSt FISOALNOTE Authorityod

(1) What units, parts, or divisions of state or local government
(including cities, counties, fire departments, or school districts) will

depart ment 6s beampacted by this admigisiratisetregulaion? DME wilpbe affacted

by this administrative regulation.

(2) Identify each state or federal statute or federal regulation
that requires or authorizes the action taken by the administrative
regulation. KRS 194A.030(2), 194A.050(1), 205.520(3), 205.560,
205.561(2), 205.6316(4), 42 U.S.C. 1396a(a)(30), 42 U.S.C.
1396r-8

(3) Estimate the effect of this administrative regulation on the

(including cities, counties, fire departments, or school districts) for
the first full year the administrative regulation is to be in effect.

(@) How much revenue will this administrative regulation
generate for the state or local government (including cities,
counties, fire departments, or school districts) for the first year?
This administrative regulation is not expected to generate revenue
for state or local government.

(b) How much revenue will this administrative regulation
generate for the state or local government (including cities,
counties, fire departments, or school districts) for subsequent
years? This administrative regulation is not expected to generate
revenue for state or local government.

(c) How much will it cost to administer this program for the first
year? DMS estimates that moving to a single PBM model for all
Medicaid recipients will be cost-neutral. DMS will continue to
assess costs and provide updates via the required reporting
funct i ons of

(d) How much will it cost to administer this program for
subsequent years? DMS estimates that moving to a single PBM
model for all Medicaid recipients will be cost-neutral. DMS will
continue to assess costs and provide updates via the required
reporting functions of 20216s
205.5520.

Note: If specific dollar estimates cannot be determined, provide
a brief narrative to explain the fiscal impact of the administrative
regulation.

Revenues (+/-):

Expenditures (+/-):

Other Explanation:

(4) Estimate the effect of this administrative regulation on the
expenditures and cost savings of regulated entities for the first full
year the administrative regulation is to be in effect.

(@) How much cost savings will this administrative regulation
generate for the regulated entities for the first year? DMS does not
anticipate that cost savings will be generated for regulated entities

K R 8s a2r€sblt. obtlhe latendments2td this ddibi@isbrative regulation in

the first year.
(b) How much cost savings will this administrative regulation
generate for the regulated entities for subsequent years? DMS

2 dbes 1nbts antiBiBate 1tl8aP cost nsdvings Rl b2 OgBneratéd 1 for

regulated entities as a result of the amendments to this
administrative regulation in subsequent years.

(c) How much will it cost the regulated entities for the first
year? DMS does not anticipate that regulated entities will incur
costs as a result of this amendment in the first year.

(d) How much will it cost the regulated entities for subsequent

202106s SB 192 and KRS
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years? DMS does not anticipate that regulated entities will incur
costs as a result of this amendment in subsequent years.

Note: If specific dollar estimates cannot be determined, provide
a brief narrative to explain the fiscal impact of the administrative
regulation.

Cost Savings (+/-):

Expenditures (+/-):

Other Explanation:

(5) Explain whether this administrative regulation will have a
major economic impact, as defined below. "Major economic
impact" means an overall negative or adverse economic impact
from an administrative regulation of five hundred thousand dollars
($500,000) or more on state or local government or regulated
entities, in aggregate, as determined by the promulgating
administrative bodies. [KRS 13A.010(13)] The administrative
regulation will not have a major economic impact i as defined by
KRS 13A.010 i on regulated entities. As drafted, DMS anticipates
that this administrative regulation will provide equivalent or greater
dispensing fee reimbursement for pharmacies than was available
under the pharmacy reimbursement system prior to the passage of
202006s SB 50.

FEDERAL MANDATE ANALYSIS COMPARISON

(1) Federal statute or regulation constituting the federal
mandate. 42 C.F.R. Part 447.

(2) State compliance standards. KRS 205.520(3) states:
"Further, it is the policy of the Commonwealth to take advantage of
all federal funds that may be available for medical assistance. To
qualify for federal funds the secretary for health and family services
may by regulation comply with any requirement that may be
imposed or opportunity that may be presented by federal law.
Nothing in KRS 205.510 to 205.630 is intended to limit the
secretary's power in this respect.”

(3) Minimum or uniform standards contained in the federal
mandate. 42 U.S.C. 1396a(a)(10)(B) requires the Medicaid
Program to ensure that services are available to Medicaid
recipients in the same amount, duration, and scope as available to
other individuals (non-Medicaid). Revising reimbursement
methodology for outpatient drugs dispensed or administered to
Medicaid recipients shall not change compliance standards.

(4) Will this administrative regulation impose stricter
requirements, or additional or different responsibilities or
requirements, than those required by the federal mandate? The
administrative regulation does not impose stricter or different
responsibilities than the federal requirements.

(5) Justification for the imposition of the stricter standard, or
additional or different responsibilities or requirements. The
administrative regulation does not impose stricter or different
responsibilities than the federal requirements.

13
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AMENDED IN-PROCESS EMERGENCY ADMINISTRATIVE REGULATIONS

NOTE: Pursuant to KRS 13A.190, emergency regulations expire after 270 days (or 270 days plus the number of days an accompanying
ordinary is extended) or upon replacement by an ordinary regulation, whichever occurs first. This index reflects the KRS Chapter 13A-
established expiration dates. Other statutes or legislation may affect a regulation's actual end date.

BOARDS AND COMMISSIONS
Board of Nursing
(Emergency As Amended at ARRS, June 14, 2022)

201 KAR 20:070E. Licensure by examination.

EFFECTIVE: June 14, 2022

Prior versions:

Emergency Amendment: 48 Ky.R. 2702

RELATES TO: KRS 194A.540, 314.041, 314.051(3), (6),
314.103, 314.109, 314.475

STATUTORY AUTHORITY: KRS 39A.190
314.051(3), 314.103, 314.131(1)

NECESSITY, FUNCTION, AND CONFORMITY: KRS
314.131(1) authorizes the Kentucky Board of Nursing to
promulgate administrative regulations to implement the provisions
of KRS 314.011 to 314.991. KRS 314.041(2) requires an applicant
for licensure as a registered nurse to pass an examination
prescribed by the board. KRS 314.103 authorizes the board to
require a criminal background check investigation of an applicant
or nurse. KRS 314.051(3) requires an applicant for licensure as a
licensed practical nurse to pass an examination prescribed by the
board. This administrative regulation establishes the requirements
for the licensure of nurses by examination. This Emergency
Amendment is promulgated pursuant to KRS 39A.190.

314.041(2),

Section 1. Eligibility for Licensure by Examination for a
Graduate of a Kentucky Program or Other State or Territorial
Nursing Program.

(1) To be eligible for licensure by examination, an applicant
shall:

(a) Submit:

1. A properly executed application for licensure, as required by
and incorporated by reference in 201 KAR 20:370, Section 1(1);

2. The licensure application fee as established in 201 KAR
20:240;

3. A criminal record check completed within six (6) months of
the date of the application by the Department of Kentucky State
Police (KSP) and the Federal Bureau of Investigation (FBI) using
the FBI Applicant Fingerprint Card, and including payment of any
required fee to the KSP and the FBI;

4. A certified or attested copy of the court record of any
misdemeanor or felony conviction as required by 201 KAR 20:370,
Section 1(3);

5. A letter of explanation that addresses each conviction, if
applicable;

6. A certified copy of any disciplinary action taken on any
professional or business license in another jurisdiction with a letter
of explanation or a report if there is any disciplinary action pending
on any professional or business license in another jurisdiction; and

7. Evidence of completion of the jurisprudence examination
required by KRS 314.041(4) for RN applications or KRS
314.051(4) for LPN applications;

(b) Notify the board as soon as a new address is established
after submitting the application;

(c) Submit a copy of a marriage certificate, divorce decree,
Social Security card, or court order to change the applicant's name,
if the applicant's name is changed after the original application is
filed;

(d) While taking the examination, abide by and cooperate with
security procedures adopted by the board; and

(e) Apply to take and pass the National Council Licensure
Examination.

(2) An application for licensure shall be valid for a period of one
(1) year from the date the application is filed with the board office
or until the board receives the results of the examination.
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(3)(a) Except as provided in paragraph (b) of this subsection,
the name of the applicant shall appear on the Certified List of
Kentucky Program of Nursing Graduates or the Certified List of
Out-of-state Program of Nursing Graduates.

(b) If the name does not appear on the list, the applicant shall
request that the program submit to the board an official transcript
verifying completion of program requirements.

(c) The Certified List of Out-of-state Program of Nursing
Graduates shall be submitted by the nurse administrator of the out-
of-state program of nursing.

(4)(@) The applicant shall complete the three (3) hour
continuing education course on domestic violence within three (3)
years of licensure as required by KRS 194A.540.

(b) The applicant shall complete the applicable[ere-and-ene-

] contlnulng education COUFSGS[GOHFSG—QH

]
as required by 201 KAR 20:215, Section 5[(3)].

(5) An applicant shall not be licensed until a report is received
from the FBI pursuant to the request submitted pursuant to
subsection (1)(a)3 of this section and any conviction is addressed
by the board.

(6) A graduate of a school of nursing in Puerto Rico after
September 1, 2006, in addition to the other requirements of this
section, shall provide evidence of evaluation of the graduate's
transcript by the Commission on Graduates of Foreign Nursing
Schools or a credential evaluation organization that is a member of
the National Association of Credentialing Evaluation Services. The
evaluation shall indicate that the school of nursing is substantially
equivalent to a school of nursing in this state.

Section 2. Retaking the Examination. (1) An examination
candidate who fails to achieve a passing result may retake the
examination after meeting the requirements of Section 1 of this
administrative regulation.

(2) The applicant shall not be eligible to take the examination
more often than once every forty-five (45) days.

Section 3. Release of Examination Results. The board shall
release examination results to:

(1) The candidate;

(2) Other state boards of nursing;

(3) The National Council of State Boards of Nursing, Inc.;

(4) The candidate's program of nursing; and

(5) An individual or agency who submits an applicant's or
licensee's written authorization for their release, if applicable.

Section 4. Provisional License. (1) An applicant shall request a
provisional license by completing the application for licensure
required by Section 1 of this administrative regulation.

(2)(@) The board shall issue the provisional license to the
applicant after Section 1(1)(@) and (3) of this administrative
regulation are met, but not until the report is received from the FBI
and any conviction is addressed by the board.

(b) In this[the] case of a graduate of a foreign nursing school,
the board shall issue the provisional license after the requirements
of 201 KAR 20:480[;-Section-H1)-and{4);] are met.

(3) To qualify as direct supervision pursuant to KRS 314.041(5)
and KRS 314.051(6), the nurse responsible for the applicant shall
be physically present in the facility and immediately available to the
applicant during work hours while the applicant holds a provisional
license.

(4) The nurse responsible for the applicant shall be currently
licensed or privileged to practice pursuant to KRS 314.475 as a
nurse in Kentucky.

(5) Upon natification to the board that the applicant has failed
the NCLEX examination_after two (2) attempts, the provisional
license shall be voided.
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(6) A provisional license shall be valid for a period not to
exceed six (6) months.

Section 5. (1) An applicant not from a party state under the
Nurse Licensure Compact who is issued a license and who does
not have permanent residency in Kentucky shall be issued a
license that indicates on the license that it is only valid in Kentucky.

(2) The board may request that an applicant provide evidence
of the applicant's state of residence.

Section 6. Incorporation by Reference. (1) The following
material is incorporated by reference:

(a) "Certified List of Kentucky Program of Nursing Graduates",
6/10, Kentucky Board of Nursing; and

(b) "Certified List of Out-of-State Program of Nursing
Graduates", 6/10, Kentucky Board of Nursing.

(2) This material may be inspected, copied, or obtained,
subject to applicable copyright law, at the Kentucky Board of
Nursing, 312 Whittington Parkway, Suite 300, Louisville, Kentucky
40222, Monday through Friday, 8 a.m. to 4:30 p.m.

(3) This material is also
at https://kbn.ky.gov.

avai

CONTACT PERSON: Jeffrey R. Prather, General Counsel,
Kentucky Board of Nursing, 312 Whittington Parkway, Suite 300,
Louisville, Kentucky 40222, phone (502) 338-2851, emall
Jeffrey.Prather@ky.gov.

LABOR CABINET
Depart ment of Workerso6 ClI
(Emergency Amended After Comments)

803 KAR 25:195E. Utilization review, appeal of utilization
review decisions, and medical bill audit.

EFFECTIVE: June 14, 2022
Prior versions -
New Emergency Administrative Regulation: 48 Ky.R.

2710

RELATES TO: KRS Chapter 342

STATUTORY AUTHORITY: KRS 342.035(5), (6), 342.260

NECESSITY, FUNCTION, AND CONFORMITY: KRS 342.260
provides that the Commissioner of the Department of Workers'
Claims shall promulgate administrative regulations necessary to
carry on the work of the Department of Workers' Claims, and the
commissioner may promulgate administrative regulations not
inconsistent with the provisions of KRS Chapter 342. KRS
342.035(5) requires the commissioner to promulgate administrative
regulations governing medical provider utilization review activities
conducted by an insurance carrier, group self-insurer or self-
insured employer pursuant to KRS Chapter 342. KRS 342.035(5)
provides the commissioner of the Department of Workers' Claims
shall promulgate administrative regulations that require each
insurance carrier, group self-insurer and individual self-insured
employer to certify to the commissioner the program it has adopted
to insure compliance with the medical fee schedule provisions of
KRS 342.035(1) and (4). KRS 342.035(8) requires the
commissioner to adopt or develop a pharmaceutical formulary and
treatment guidelines; utilization review assists in the proper
implementation of the pharmaceutical formulary and treatment
guidelines. This administrative regulation ensures[irsures] that
insurance carriers, group self-insurers, and individual self-insured
employers implement a utilization review and medical bill audit
program.

Section 1. Definitions. ( 1) ABusiness
except Saturday, Sunday or any day which is a legal holiday.

(2) AfCal endar dayo means al l
Saturday, Sunday and any day which is a legal holiday.

(3) "Carrier" is defined by KRS 342.0011(6).

(4) "Commissioner" is defined by KRS 342.0011(9).

(5) "Denial" means a determination by the utilization reviewer
that the medical treatment, proposed treatment, service, or

dayo
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medication under review is not medically necessary or appropriate
and, therefore, payment is not recommended.

(6) fiDepartmento is defined

(7) "Medical bill audit" means the review of medical bills for
services which have been provided to assure compliance with
adopted fee schedules.

(8) "Medically necessary" or "medical necessity" means
healthcare services, including medications, that a medical provider,
exercising prudent clinical judgment, would provide to a patient for
the purpose of preventing, evaluating, diagnosing or treating, an
illness, injury, disease or its symptoms, and that are:

(@) In accordance with generally accepted standards of
medical practice;

(b) Clinically appropriate, in terms of type, frequency, extent
site and duration; and

(c) Considered effective for the patient's illness, injury, or
disease.

(9) AMedi cal payment
employer, carrier, insurance carrier, self-insurer, or any person
adiimgeon loehalf of loreas angagenmtoofy thesselfvites bredsemplayer,
carrier, insurance carrier, or self-insurer.

(10) AfMedi cal providero
psychologists, optometrists, dentists, podiatrists, osteopathic and
chiropractic practitioners, physician assistants, and advanced
practice registered nurses, acting within the scope of their license

(11) APhysiciano is defined

(12) "Preauthorization" means a process whereby payment for
a medical service or course of treatment is assured in advance by
a carrier.
ms(13)iSame medi c almeans e branal of meédical
practice focused regularly and routinely on a defined group of
patients, diseases, skills, body part, or type of injury and
performed by a physician with the same or similar
qualifications.

(A4)[&3)] "Utilization review" means a review of the medical
necessity and appropriateness of medical care and services for
purposes of recommending payments for a compensable injury or
disease.

(15)[¢24)] "Utilization review and medical bill audit plan" means
the written plan submitted to the commissioner by each medical
payment obligor describing the procedures governing utilization
review and medical bill audit activities.

(16)[€25)] "Vendor" means a person or entity which implements
a utilization review and medical bill audit program for purposes of
offering those services to carriers.

Section 2. Utilization Review and Medical Bill Audit Program.
(1) The utilization review program shall assure that:

(a) A utilization reviewer is appropriately qualified;

(b) Treatment rendered to an injured worker is medically
necessary and appropriate; and

(c) Necessary medical services are not withheld or
unreasonably delayed.

(2) The medical bill audit program shall assure that:

(a) A statement or payment for medical goods and services
and charges for a deposition, report, or photocopy comply with
KRS Chapter 342 and 803 KAR Chapter 25;

(b) A medical bill auditor is appropriately qualified; and

(c) A statement for medical services is not disputed without
reasonable grounds.

Section 3. Utilization Review and Medical Bill Audit Plan
Approval. (1) A medical payment obligor shall fully implement and
maintain a utilization review and medical bill audit program.

(2) A medical payment obligor shall provide to the
rn@manissoneraanwyittendpéay describing the utilization review and
medical bill audit program. The commissioner shall approve each

dutlligaion review aad mmdical thith audit plancwhichdcompliges with
the requirements of this administrative regulation and KRS Chapter
342.

(3) A vendor shall submit to the commissioner for approval a
written plan describing the utilization review and medical bill audit
program. Upon approval, the vendor shall receive written notice

selfidsiredo r o
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from the commissioner.

(4) A medical payment obligor who contracts with an approved
vendor for utilization review or medical bill audit services shall
notify the commissioner of the contractual arrangement. The
contractual arrangement may provide for separate utilization
review and medical bill audit vendors.

(5) A plan shall be approved for a period of four (4) years.

(a) At least ninety (90) calendar days prior to the expiration of
the period of approval, a medical payment obligor or its approved
vendor shall apply for renewal of the approval.

(b) During the term of an approved plan, the commissioner
shall be notified as soon as practicable of a material change in the
approved plan or a change in the selection of a vendor.

(6) A medical payment obligor[earrier—who-contracts—with

ilizati i ices] shall
provide annually to the commissioner summaries of the number of
utilization reviews conducted, [utiizatioh—reviews—waived—in
accordance-with-KRS-342.035(5)(c)—]utilization reviews resulting
in an approval, and utilization reviews resulting in a denial. The
annual report [ef-the-approved—vendor—]shall be filed with the
commissioner no later than August 1 for the preceding year,
including any fiscal year ending on or before June 30.

Section 4. Utilization Review and Medical Bill Audit Written
Plan Requirements. The written utilization review and medical bill
audit plan submitted to the commissioner shall include the
following elements:

(1) A description of the process, policies and procedures for
making decisions;

(2) A statement that medical treatment guidelines adopted by
the commissioner pursuant to KRS 342.035(8)(a) shall be
incorporated in the plan as the standard for utilization review
medical decision making;

(3) A description of the criteria by which claims, medical
services and medical bills shall be selected for review;

(4) A description of the:

(a) Qualifications of internal and consulting personnel who
shall conduct utilization review and medical bill audit; and

(b) The manner in which the personnel shall be involved in the
review process;

(5) A description of the process to assure that a treatment plan
shall be obtained for review by qualified medical personnel if a
treatment plan is required by 803 KAR 25:096;

(6) A description of the process to assure that a physician shall
be designated by each injured employee as required under 803
KAR 25:096_or 803 KAR 25:110;

(7) A description of the process for rendering and promptly
notifying the medical provider and employee of the initial utilization
review decision;

(8) A description of the reconsideration process within the
structure of the utilization review and medical bill audit program;

(9) An assurance that a database shall be maintained, which
shall:

(a) Record:

1. Each instance of utilization review;

2. Each instance of medical bill audit;

3. The name of the reviewer;

4. The extent of the review;

5. The conclusions of the reviewer; and

6. The action, if any, taken as the result of the review;

(b) Be maintained for a period of at least two (2) years; and

(c) Be subject to audit by the commissioner, or his agent,
pursuant to KRS 342.035(5)(b); and

(10) A description of the policies and procedures that shall be
implemented to protect the confidentiality of patient information.

Section 5. Claim Selection Criteria. (1) Unless the medical
payment obligor, in good faith, denies the claim as
noncompensable or waives utilization review pursuant to KRS
342.035 (5)(c), medical services reasonably related or asserted to
be related to the claim shall be subject to utilization review if:

(a) A medical provider requests preauthorization of a medical
treatment or procedure;
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(b) Notification of a surgical procedure or resident placement
pursuant to an 803 KAR 25:096 treatment plan is received,

(c) The total medical costs cumulatively exceed $3000;

(d) The total lost work days cumulatively exceed thirty (30)
days; or

(e) An administrative law judge orders a review.

(2) Utilization review shall commence when the medical
payment obligor has notice that a claims selection criteria has been
met. The medical payment obligor may waive utilization review
pursuant to KRS 342.035(5)(c) within two (2) business days of
notice that a claims selection criteria has been met_unless
additional information is required, in which case, utilization
review shall be waived within two (2) business days following
receipt of the requested information.

(a) The following requirements shall apply if preauthorization
has been requested and utilization review has not been waived by
the medical payment obligor:

1. The initial utilization review decision shall be communicated
to the medical provider and employee within two (2) business days
of the initiation of the utilization review process, unless additional
information is required. If additional information is required, a single
request shall be made within two (2) additional business days.

2. The requested information shall be submitted by the medical
provider within ten (10) business days.

3. The initial utilization review decision shall be rendered and
communicated within two (2) business days following receipt of the
requested information.

(b) The following requirements shall apply if retrospective
utilization review occurs:

1. The initial utilization review decision shall be communicated
to the medical provider and employee within seven (7)
business[ten{106)-calendar] days of the initiation of the utilization
review process, unless additional information is required. If
additional information is required, a single request shall be made
within two (2) additional business days.

2. The requested information shall be submitted by the medical
provider within ten (10) business days.

3. The initial utilization review decision shall be rendered within
two (2) business days following receipt of the requested
information.

(3) A medical provider may request an expedited utilization
review determination for proposed medical treatment or services,
the lack of which could reasonably be expected to lead to serious
physical or mental disability or death. The expedited utilization
review determination shall be rendered and communicated within
twenty-four (24) hours following a request for expedited review.

(4) Initiation of utilization review shall toll the thirty (30) day
period for challenging or paying medical expenses pursuant to
KRS 342.020(4). The thirty (30) day period for paying medical
expenses shall commence on the date of the final utilization review
decision.

(5) Each medical bill audit shall be initiated within five (5)
business[seven{#A)-calendar] days of receipt to assure:

(a) Compliance with applicable fee schedules, in accordance
with 803 KAR Chapter 25;

(b) Accuracy; and

(c) That a physician has been designated in accordance with
803 KAR 25:096_or 803 KAR 25:110.

(6) A medical bill audit shall not toll the thirty (30) day period for
challenging or paying medical expenses pursuant to KRS
342.020(4).

Section 6. Utilization Review and Medical Bill Audit Personnel
Qualifications. (1) Utilization review personnel shall have
education, training, and experience necessary for evaluating the
clinical issues and services under review. The following
professionals shall issue an initial utilization review approval:

(a) A physician;

(b) A registered nurse;

(c) A licensed practical nurse;

(d) A medical records technician; or

(e) Other personnel whose training and experience qualify
them to issue decisions on medical necessity or appropriateness.
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(2) Only a physician may issue an initial utilization review
denial. A physician shall supervise utilization review personnel in
making utilization review recommendations. Personnel shall hold
the license required by the jurisdiction in which they are employed.

(3) Personnel conducting a medical bill audit shall have the
education, training or experience necessary for evaluating medical
bills and statements.

Section 7. Written Notice of Denial. (1) Following initial review,
a written notice of denial shall:

(a) Be issued to both the medical provider and the employee in
a timely manner but no more than two (2) business days after
initiation of the utilization review process unless additional
information was reguired, in which case, the written notice of
denial shall be issued no later than two (2) business days after

the initial utilization review decision[ten—(10)—calendar—days

(b) Be clearly entitled "UTILIZATION REVIEW - NOTICE OF
DENIAL"; and

(c) Contain:

1. A statement of the medical reasons for denial;

2. The name, state of licensure and medical license number of
the reviewer; and

3. An explanation of utilization review reconsideration rights.

(2) Payment for medical services shall not be denied on the
basis of lack of information absent documentation of a good faith
effort to obtain the necessary information.

Section 8. Reconsideration. (1) A reconsideration process to
appeal an initial decision shall be provided within the structure of
utilization review.

(a) A request for reconsideration of the initial utilization review
decision shall be made by an aggrieved party within ten (10)
business[fourteen—(14)—calendar] days of receipt of a written
notice of denial.

(b) Reconsideration of the initial utilization review decision shall
be conducted by a different reviewer of the same medical
specialty[at—teast—the—same—qualifications] as the medical
provider whose treatment is being reconsidered.

(c) A written reconsideration decision shall be rendered within
seven (7) business[ten—10)—<calendar] days of receipt of a
request for reconsideration_unless a peer-to-peer conference is
requested, in which case, the written reconsideration decision
shall be rendered within five (5) business days after the day
on which the peer-to-peer conference was held. The written
decision shall be clearly entitled "UTILIZATION REVIEW -
RECONSIDERATION DECISION". If the reconsideration decision
is made by an appropriate specialist or subspecialist, the written
decision shall further be entitled "FINAL UTILIZATION REVIEW
DECISION".

(d) Those portions of the medical record that are relevant to
the reconsideration, if authorized by the patient and in accordance
with state or federal law, shall be considered and providers shall be
given the opportunity to present additional information.

@) T
reconsideration-and-a-board-eligible-er—certified-physician-in

{3)] A reconsideration process to appeal an initial decision
shall be provided within the structure of medical bill audit.

(@) A request for reconsideration of the medical bill audit
decision shall be made by an aggrieved party within ten (10)

17

business[fourteen{14)-calendar] days of receipt of that decision.

(b) Reconsideration shall be conducted by a different reviewer
of at least the same qualifications as the initial reviewer.

(c) A written decision shall be rendered within seven (7)
business[ten—(10)—calendar] days of receipt of a request for
reconsideration. The written decision shall be clearly entitled
"MEDICAL BILL AUDIT RECONSIDERATION DECISION".

(d) A request for reconsideration of the medical bill audit
decision shall not toll the thirty (30) day period for challenging or
paying medical expenses pursuant to KRS 342.020(1).

Section 9. Peer-to-Peer Conference. (1) If the medical
payment obligor denies preauthorization following utilization
review, it shall issue a written notice of denial as required in
Section 7 of this administrative regulation.

(2) The medical provider whose recommendation for treatment
is denied may request reconsideration, and may require the
reconsideration include a peer-to-peer conference with a second
utilization review physician.

(3) The request for a peer-to-peer conference shall be made by
electronic communication and shall provide:

(a) A telephone number for the reviewing physician to call;

(b) A date or dates for the conference not less than five (5)
business days after the date of the request_unless the peer-to-
peer conference request stems from a denial issued pursuant
to 803 KAR 25:270, in which case, a date or dates not less
than two (2) business days after the date of the request. In
either case, the parties may by agreement hold the conference
in a shorter time period; and

(c) A one (1)-hour period during the date or dates specified
during which the requesting medical provider, or a designee, will
be available to participate in the conference between the hours of
8:00 a.m. and 6:00 p.m. (Eastern Time), Monday through Friday.

(4) The reviewing physician participating in the peer-to-peer
conference shall be of the same_medical specialty as the medical
provider requesting reconsideration.

(5) Failure of the reviewing physician to participate during the
date and time specified shall result in the approval of the request for
preauthorization and approval of the recommended treatment unless
good cause exists for the failure to participate. In the event of good
cause for failure to participate in the peer-to-peer conference, the
reviewing physician shall contact the requesting medical provider to
reschedule the peer-to-peer conference. The rescheduled peer-to-
peer conference shall be held no later than two (2) business days
following the original conference date. Failure of the requesting
medical provider or its designee to participate in the peer-to-peer
conference during the time he or she specified availability may result
in denial of the request for reconsideration.

(6) A written reconsideration decision shall be rendered within
five (5) business days of date of the peer-to-peer conference. The
written decision shall be entitled "FINAL UTILIZATION REVIEW
DECISION."

(7) If a Final Utilization Review Decision is rendered denying
authorization for treatment before an award has been entered by or
agreement approved by an administrative law judge, the
requesting medical provider or the injured employee may file a
medical dispute pursuant to 803 KAR 25:012. If a Final Utilization
Review Decision is rendered denying authorization for treatment
after an award has been entered by or agreement approved by an
administrative law judge, the employer shall file a medical dispute
pursuant to 803 KAR 25:012.

(8) Pursuant to KRS 342.285(1), a decision of an
administrative law judge on a medical dispute is subject to review
by t he wo peksatiors bbardcunder the procedures set out
in 803 KAR 25:010, Section 22.

This is to certify the Commissioner has reviewed and
recommended this administrative regulation prior to its adoption, as
required by KRS 342.260, 342.270 and 342.285.

SCOTT WHILHOIT, Commissioner
APPROVED BY AGENCY: June 14, 2022
FILED WITH LRC: June 14, 2022 at 3:00 p.m.
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CONTACT PERSON: B. Dale Hamblin, Jr., Assistant General
Counsel, Wor ker s o Cl ai ms,
Building, 3rd Floor, 500 Mero Street, Frankfort, Kentucky 40601,
phone (502) 782-4404, fax (502) 564-0682, email
dale.hamblin@ky.gov.

REGULATORY IMPACT ANALYSIS AND TIERING STATEMENT

Contact person: B. Dale Hamblin, Jr.

(1) Provide a brief summary of:

(a) What this administrative regulation does: This emergency
administrative regulation governs medical provider utilization
review activities conducted by an insurance carrier, self-insured
group, or self-insured employer pursuant to KRS Chapter 342.

(b) The necessity of this administrative regulation: KRS
342.035(5)(c) requires the commissioner to promulgate
administrative regulations governing medical provider utilization
review activities conducted by an insurance carrier, self-insured
group, or self-insured employer pursuant to KRS Chapter 342.

(c) How this administrative regulation conforms to the content
of the authorizing statutes: KRS 342.020 makes employers and
their payment obligors responsible for payment of reasonable and
necessary medical treatment for the cure and relief of work-place
injuries and occupational diseases. Utilization review assists
employers and employees in determining whether medical
treatment is reasonable and necessary. Additionally, KRS
342.020(7)(f) requires employers with a managed care system to
establish procedures for utilization review of medical services to
assure that a course of treatment is reasonably necessary;
diagnostic procedures are not unnecessarily duplicated; the
frequency, scope, and duration of treatment is appropriate;
pharmaceuticals are not unnecessarily prescribed; and that
ongoing and proposed treatment is not experimental, cost
ineffective, or harmful to the employee. This regulation provides
guidance to stakeholders regarding the requirements of a
utilization review program and its implementation.

(d) How this administrative regulation currently assists or will
assist in the effective administration of the statutes: This
emergency administrative regulation provides guidance to
stakeholders regarding the requirements of a statutorily required
utilization review program and its implementation.

(2) If this is an amendment to an existing administrative
regulation, provide a brief summary of:

(a) How the amendment will change this existing administrative
regulation: This is an amendment to new emergency administrative
regulation.

(b) The necessity of the amendment to this administrative
regulation: To respond to stakeholder comments.

(c) How the amendment conforms to the content of the
authorizing statutes: N/A

(d) How the amendment will
administration of the statutes: N/A

(3) List the type and number of individuals, businesses,
organizations, or state and local governments affected by this
administrative regulation: Insurance carriers, self-insured groups,
self-insured employers, and injured employees.

(4) Provide an analysis of how the entities identified in question
(3) will be impacted by either the implementation of this
administrative regulation, if new, or by the change, if it is an
amendment, including:

(a) List the actions that each of the regulated entities identified
in question (3) will have to take to comply with this administrative
regulation or amendment: Insurance carriers, self-insured groups,
and self-insured employers will be required to have a system of
utilization review to assess the reasonableness and necessity of
medical treatment. Entities utilizing a managed care organization
must include utilization review as part of that program. Employees
will receive appropriate medical treatment in a timely manner.

(b) In complying with this administrative regulation or
amendment, how much will it cost each of the entities identified in
question (3): Costs are expected to remain consistent with current
costs.

(c) As a result of compliance, what benefits will accrue to the

assist in the effective
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entities identified in question (3): Employers, medical payment

MagogUaderwoddi v i bligors, and employees may be assured that a course of

treatment is reasonably necessary; diagnostic procedures are not
unnecessarily duplicated; the frequency, scope, and duration of
treatment is appropriate; pharmaceuticals are not unnecessarily
prescribed; and that ongoing and proposed treatment is not
experimental, is cost ineffective, and not harmful to the employee.

(5) Provide an estimate of how much it will cost the
administrative body to implement this administrative regulation:

(a) Initially: No additional costs are associated with
implementation.

(b) On a continuing basis: No additional continuing costs.

(6) What is the source of the funding to be used for the
implementation and enforcement of this administrative regulation:
The Department of
funding.

(7) Provide an assessment of whether an increase in fees or
funding will be necessary to implement this administrative
regulation, if new, or by the change if it is an amendment: No
increase in fees or funding is necessary to implement this
emergency administrative regulation.

(8) State whether or not this administrative regulation
establishes any fees or directly or indirectly increases any fees:
This administrative regulation does not establish any new fees or
directly or indirectly increase any fees.

(9) TIERING: Is tiering applied? Tiering is not applied because
the utilization review procedure applies to all parties equally.

FISCAL NOTE

(1) What units, parts, or divisions of state or local government
(including cities, counties, fire departments, or school districts) will
be impacted by this administrative regulation? The Department of
Wor ker sdé Cl aismfsgovarmment with Emplpyees.t

(2) Identify each state or federal statute or federal regulation
that requires or authorizes the action taken by the administrative
regulation. KRS 342.020, 342.035, and 342.260.

(3) Estimate the effect of this administrative regulation on the
expenditures and revenues of a state or local government agency
(including cities, counties, fire departments, or school districts) for
the first full year the administrative regulation is to be in effect.

(@) How much revenue will this administrative regulation
generate for the state or local government (including cities,
counties, fire departments, or school districts) for the first year? No
revenue will be generated.

(b) How much revenue will this administrative regulation
generate for the state or local government (including cities,
counties, fire departments, or school districts) for subsequent
years? None.

(c) How much will it cost to administer this program for the first
year? No new administrative costs will be required.

(d) How much will it cost to administer this program for
subsequent years? No new administrative costs will be required.

Note: If specific dollar estimates cannot be determined, provide
a brief narrative to explain the fiscal impact of the administrative
regulation.

Revenues (+/-):

Expenditures (+/-):

Other Explanation: There is no fiscal impact on state or local
government because the activities associated with the emergency
administrative regulation are currently performed by those entities;
however, the same cannot be said absent this emergency
administrative regulation.

Wor kersd Cl ai

nor
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ADMINISTRATIVE REGULATIONS AS AMENDED BY PROMULGATING AGENCY
AND REVIEWING SUBCOMMITTEE

ARRS = Administrative Regulation Review Subcommittee
1JC = Interim Joint Committee

BOARDS AND COMMISSIONS
Board of Nursing
(As Amended at ARRS, June 14, 2022)

201 KAR 20:085. Licensure periods and miscellaneous
requirements.

RELATES TO: KRS 61.878, 314.041, 314.051, 314.071,
314.073

STATUTORY AUTHORITY: KRS 314.071, 314.131

NECESSITY, FUNCTION, AND CONFORMITY: KRS
314.071(1) requires the board to establish licensure periods by
administrative requlation for licenses issued by the board. This
administrative regulation establishes the licensure periods_and[—
also-establishes-]miscellaneous requirements.

Section 1. (1) A nursing license or credential issued during the
first six (6) months of a licensure period shall expire at the end
(October 31) of the current licensure period.

(2) A nursing license or credential issued during the last six (6)
months of a licensure period shall expire at the end (October 31) of
the succeeding licensure period.

Section 2. Licensure Periods. [{})] The licensure period for all
licenses and credentials, except for provisional, inactive, and
retired status licenses, shall be for one (1) year beginning on
November 1.

Section 3. For the purposes of the practice of nursing, a nurse
shall use the name under which he or she is licensed with the
board of nursing.

Section 4. (1) A nurse shall provide the board with an
electronic mail (email) address to receive communications from the
board.

(2) This requirement shall also apply to dialysis technicians
and certified professional midwives.

(3) The email address provided shall
disclosure pursuant to KRS 61.878(1)(a).

be exempt from

Section 5. (1) A nurse shall provide the board with Workforce
Data as part of t h e n Jtheirleli@emisure renewal application
under 201 KAR 20:370.

(2) The Workforce Data is collected for statistical purposes and
shall be exempt from disclosure pursuant to KRS 61.878(1)(a).

CONTACT PERSON: Jeffrey R. Prather, General Counsel,
Kentucky Board of Nursing, 312 Whittington Parkway, Suite 300,
Louisville, Kentucky 40222, phone (502) 338-2851, emall
Jeffrey.Prather@ky.gov.

BOARDS AND COMMISSIONS
Board of Nursing
(As Amended at ARRS, June 14, 2022)

201 KAR 20:110. Licensure by endorsement.

RELATES TO: KRS 194A.540, 314.031, 314.041, 314.051,
314.091, 314.103, 314.109, 314.475, 314.991

STATUTORY AUTHORITY: KRS 314.041(7),
314.101(4), 314.103, 314.131(1)

NECESSITY, FUNCTION, AND CONFORMITY: KRS
314.131(1) authorizes the Board of Nursing to promulgate
administrative regulations to implement the provisions of KRS
314.011 to 314.991. KRS 314.041(7) and 314.051(8) authorize the

314.051(8),
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board to issue a license to practice nursing as a registered nurse
or a licensed practical nurse to an applicant who has passed the
required examination or its equivalent and who was licensed to
practice nursing in another jurisdiction. KRS 314.103 authorizes
the board to require a criminal background check investigation of
an applicant or nurse. KRS 314.101(4) authorizes the board to
issue a temporary work permit to a person who has completed the
requirements for, applied for, and paid the fee for licensure by
endorsement. This administrative regulation establishes the
requirements for licensure by endorsement and establishes the
requirements for a temporary work permit for an applicant to
practice nursing while the application for a license is being
processed.

Section 1. Eligibility for Licensure by Endorsement.

(1) To be eligible for licensure by endorsement, an applicant
shall:

(a)1. Have completed a state approved program of nursing
equivalent to Kentucky requirements; or

2. Have completed requirements found[that-pertion—ofa
state-approved—program—ofnursing—that-is] equivalent to a
state[Kentueky] program of nursing;

(b) Have taken and passed the State Board Test Pool
Examination or National Council Licensure Examination or an
examination that is consistent with Section 4 of this administrative
regulation;

(c) Complete the application form, as required by 201 KAR
20:370, Section 1(1);

(d) Submit the current fee for a licensure application, as
established by 201 KAR 20:240;

(e) Report and submit a certified or attested copy of each
disciplinary action taken or pending on a nursing or other
professional or business license by another jurisdiction and a letter
of explanation;

(f) Submit a certified copy of the court record of each
misdemeanor or felony conviction and a letter of explanation that
addresses each conviction as required by 201 KAR 20:370,
Section 1(3);

(g) Request the U.S. jurisdiction, territory, or foreign country of
initial licensure to submit to the board a verification of licensure by
examination, which shall include the following information:

1.a. Name of the program of nursing completed and date of
graduation; or

b. Name of the program of nursing attended and date of
completion of the requirements for eligibility to take the licensure
examination in that jurisdiction; and

2. A statement that the applicant's license has not been
revoked, suspended, limited, probated, or otherwise disciplined by
the licensing authority and is not subject to disciplinary action;

(h) Submit a criminal record check completed within six (6)
months of the date of the application by the Department of
Kentucky State Police (KSP) and the Federal Bureau of
Investigation (FBI) using the FBI Applicant Fingerprint Card, and
including payment of any required fee to the KSP and the FBI; and

(i) Submit evidence of completion of the jurisprudence
examination required by KRS 314.041(4) for RN applications or
KRS 314.051(4) for LPN applications as approved by the board.

(2) An application shall be valid for a period of one (1) year.
The applicant shall:

(a) Submit a copy of a marriage certificate, divorce decree,
Social Security card, or court order to change the applicant's name,
if the applicant's name is changed after the original application is
filed; and

(b) Notify the board in writing as soon as a new address is
established after submitting the application.

(3) After one (1) year[six{(6)+onths] if the requirements for

licensure have not been met, the applicant shall:
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(a) Submit a new application;

(b) Submit the current licensure application fee_as established
by 201 KAR 20:240; and

(c) Meet the requirements established in this section.

(4)[{a)] The applicant shall meet all of the[complete-the-three
{3)-heur] continuing education course [en-demestic-vielence-within
" .

j O
tb)—Theapplicantshal-complete-the-one—and-onre-halt (1-5)
bylearning requirements in 201 KAR 20:215, Section 5[{3}]_that are
required for the.applicantds |
(5) An applicant shall not be licensed until a report is received
from the FBI pursuant to the request submitted under subsection
(2)(h) of this section and any conviction is addressed by the board.
(6) A graduate of a school of nursing in Puerto Rico after
September 1, 2006, in addition to the other requirements of this
section, shall provide evidence of evaluation of the graduate's
transcript by the Commission on Graduates of Foreign Nursing
Schools or a credential evaluation organization that is a member of
the National Association of Credentialing Evaluation Services. The
evaluation shall indicate that the school of nursing is substantially
equivalent to a school of nursing in this state.

Section 2. Nursing Practice and Continuing Education
Requirements.

(1) Except as provided in subsection (2) of this section, an
applicant shall complete fourteen (14) contact hours in continuing
education for each year since the last year in which the applicant is
able to demonstrate at least 100 hours of practice.

(2) The requirement established in subsection (1) of this
section shall not apply to an applicant who:

(a) Has been licensed for less than five (5) years from the date
of initial licensure;

(b) Has been actively licensed and engaged in nursing practice
for at least 500 hours during the preceding five (5) years; or

(c) Has not been engaged in nursing practice during the five
(5) years preceding the date of the application. This applicant shall
complete at least 120 contact hours of continuing education earned
within one (1) year of the date of the application.

(3) At least fourteen (14) contact hours shall have been earned
within the twelve (12) months preceding the date of application for
active Kentucky licensure status.

(4) Continuing education earned more than five (5) years
preceding the date of application shall not be counted toward
meeting the requirements established in subsections (1) and (3) of
this section.

Section 3. Temporary Work Permit. (1) An applicant for
licensure by endorsement who meets all of the requirements of
Section 1(1)(a) through (i), except for paragraph (g) of this
administrative regulation shall be issued a temporary work permit,
but not until the report is received from the FBI and any conviction
is addressed by the board.

(2) A temporary work permit shall be valid for a period not to
exceed six (6) months.

(3) An individual who practices as a nurse in Kentucky without
a current temporary work permit prior to issuance of a current
active license shall be considered to be practicing without a license
in violation of KRS 314.031 and shall be subject to the penalties
listed in KRS 314.091 and 314.991.

Section 4. Licensing Examination Standards. An applicant who
has taken an examination other than the State Board Test Pool
Examination or the National Council Licensure Examination shall
provide evidence to the board that the examination met the
following standards of equivalency:

(1) Accepted psychometric procedures shall be used in the
development of the examination;

(2) The examination shall be available to the board in the
English language;

(3) The examination test plan blueprint shall be available for
board review and adequately identifies test content and content

weighting;

(4) Test items shall be available for board review and
demonstrate the testing of competency necessary for safe practice;

(5) At least one (1) of the reliability estimates for the
examination shall be 0.80 or higher;

(6) The examination shall be revised after each administration
to ensure currency and security of content; and

(7) The examination shall be given under strict security
measures.

Section 5. Applicants for LPN License Pursuant to KRS

i c e B1N.041(@6)[¢33)]. An applicant for an LPN license pursuant to
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KRS 314.041(16)[(23)] shall meet the requirements of this
administrative regulation.

Section 6. (1) An applicant not from a party state under the
Nurse Licensure Compact who is issued a license and does not
have permanent residency in Kentucky shall be issued a license
that indicates on the license that it is only valid in Kentucky.

(2) The board may request that an applicant provide evidence
of the applicant's state of residence.

CONTACT PERSON: Jeffrey R. Prather, General Counsel,
Kentucky Board of Nursing, 312 Whittington Parkway, Suite 300,
Louisville, Kentucky 40222, phone (502) 338-2851, email
Jeffrey.Prather@ky.gov.

BOARDS AND COMMISSIONS
Board of Nursing
(As Amended at ARRS, June 14, 2022)

201 KAR 20:370. Applications for licensure.

RELATES TO: KRS 314.041, 314.042, 314.051, 314.071,
314.091, 314.103, 314.475

STATUTORY AUTHORITY: KRS 314.041, 314.042, 314.051,
314.071, 314.131(1)

NECESSITY, FUNCTION, AND CONFORMITY: KRS
314.131(1) authorizes the Board of Nursing to promulgate
administrative regulations as may be necessary to enable it to
carry into effect the provisions of KRS Chapter 314. KRS 314.041,
314.042, 314.051, and 314.071 require the board to review an
application for licensure and a licensee for conformity with KRS
Chapter 314. This administrative regulation establishes
requirements and procedures for licensure.

Section 1. To be eligible for licensure by examination,
endorsement, renewal, reinstatement, retired licensure status, or
for advanced practice registered nurse licensure, renewal, or
reinstatement, an applicant shall:

(1) Submit the completed application form to the board office,
for:

(@) RN or LPN licensure by examination, endorsement, or
reinstatement, Application for Licensure;

(b) [Fer=]RN or LPN Renewal, Annual Licensure Renewal
Application: RN or LPN;

(c) Licensure or reinstatement as an advanced practice
registered nurse, Application for Licensure as an Advanced
Practice Registered Nurse;

(d) Renewal as an RN and an APRN, Annual Licensure
Renewal Application: RN and APRN;

(e) Licensure as an RN and as an APRN, Application for RN
and APRN Licensure;

(f) Retired licensure status, Application for Retired Status;

(g) APRN renewal with an RN Compact license, Annual
Licensure Renewal Application: APRN with RN Compact License
(not Kentucky);

(h) APRN renewal with a Kentucky RN License, Annual
Licensure Renewal Application, APRN with Kentucky RN License;
or

(i) In addition to any other renewal form, for APRN renewal,
APRN Practice Data;
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(2) Submit the current application fee, as required by 201 KAR
20:240;

(3) Submit a certified or attested copy of the court record of
each misdemeanor or felony conviction in this or any other
jurisdiction and a letter of explanation that addresses each
conviction, except for traffic-related misdemeanors (other than
DUI) or misdemeanors older than five (5) years;

(4) Submit a certified copy of a disciplinary action taken in
another jurisdiction with a letter of explanation or report a
disciplinary action pending on a nurse licensure application or
license in another jurisdiction;

(5) Have paid all monies due to the board;

(6) Submit a copy of an official name change document (court
order, marriage certificate, divorce decree, Social Security card), if
applicable;

(7) Submit additional information as required by the board in
201 KAR Chapter 20;

(8) Meet the additional requirements for:

(a) Licensure by examination established by 201 KAR 20:070;

(b) Licensure by endorsement established by 201 KAR 20:110;

(c) Licensure by reinstatement established by 201 KAR
20:225;

(d) Licensure by renewal established by 201 KAR 20:230;

(e) Retired nurse or inactive licensure status established by
201 KAR 20:095; or

(f) Advanced practice registered nurse licensure, renewal, or
reinstatement established by 201 KAR 20:056;

(9) If not a citizen of the United States, maintain proof of legal
permanent or temporary residency under the laws and regulations
of the United States; and

(10) Notify the board upon establishment of a new mailing
address.

Section 2. An application shall lapse and the fee shall be
forfeited if the application is not completed:

(1) For an application for licensure by endorsement, within one
(1) year[six{(6)meonths] from the date the application form is filed
with the board office;

(2) For an application for licensure by examination, within one
(1) year from the date the application form is filed with the board
office or the date the applicant fails the examination, whichever
comes first; or

(3) For all other applications except renewal of license
applications, within one (1) year from the date the application form
is filed with the board office.

Section 3. Incorporation by Reference. (1) The following
material is incorporated by reference:

(a) "Application for Licensure", 1/2016, Kentucky Board of
Nursing;

(b) "Annual Licensure Renewal Application: RN or LPN"
02/2022[02/2021], Kentucky Board of Nursing;

(c) "Application for Licensure as an Advanced Practice
Registered Nurse", 1/2016, Kentucky Board of Nursing;

(d) "Annual Licensure Renewal Application: RN and APRN",
02/2022[62/2621], Kentucky Board of Nursing;

(e) "Application for RN and APRN Licensure", 1/2016,
Kentucky Board of Nursing;

(f) "Application for Retired Status", 8/2004, Kentucky Board of
Nursing;

(g) "Annual Licensure Renewal Application: APRN with RN
Compact License (not Kentucky)", 02/2022[062/2021], Kentucky
Board of Nursing;

(h) "Annual Licensure Renewal Application, APRN with
Kentucky RN License", 02/2022[02/2021], Kentucky Board of
Nursing; and

(i) "APRN Practice Data", 6/2012, Kentucky Board of Nursing.

(2) This material may be inspected, copied, or obtained,
subject to applicable copyright law, at the Kentucky Board of
Nursing, 312 Whittington Parkway, Suite 300, Louisville, Kentucky
40222, Monday through Friday, 8 a.m. to 4:30 p.m. This material is
al so availabl e on t he
https://kbn.ky.gov/conpro/Pages/Laws-and-

Regulations.aspx.[hitps:Hkbn-ky-govllegalopinions/Pagesilaws-asp

%]

CONTACT PERSON: Jeffrey R. Prather, General Counsel,
Kentucky Board of Nursing, 312 Whittington Parkway, Suite 300,
Louisville, Kentucky 40222, phone (502) 338-2851, email
Jeffrey.Prather@ky.gov.

BOARDS AND COMMISSIONS
Board of Licensure for Massage Therapy
(As Amended at Interim Joint Committee on Licensing,
Occupations, and Administrative Regulations, June 2, 2022)

201 KAR 42:020. Fees.

RELATES TO: KRS 309.356, 309.357[-309-362(2).(3})]

STATUTORY AUTHORITY: KRS 309.355(3), 309.357

NECESSITY, FUNCTION, AND CONFORMITY: KRS
309.355(3) requires the board to promulgate administrative
regulations to implement KRS 309.350 to 309.364. KRS 309.357
requires the board to establish reasonable fees for the licensure of
massage therapists. KRS 309.357[309-362](2) and (3) authorize
the issuance of an inactive license and reinstatement. This
administrative regulation establishes the fees relating to massage
therapy (MT) licensure.

Section 1. Fee Payments. (1) All fees established in Section 2
of this administrative regulation shall be:

(a) Made payable as required by KRS 309.356 to the Kentucky
State Treasurer[State-Freasury]; and

(b) Paid by:

1. Cashierds check;

2. Certified check;

3. Money order;

4. Personal check; or

5. Online payment by credit card, debit card, or electronic
check.

(2) A payment for an application fee that is incorrect shall be
returned to the applicant and the application shall not be posted
until the correct fee is received.

(3) The application fee and the initial licensure fee established
in Section 2(1) of this administrative regulation shall be
nonrefundable.

(4) If it is determined that a refund of any fee is required, the
refund shall be issued to the applicant or licensee.

Section 2. Fees. (1) The fee for an initial massage therapist
license shall be $200[125].

(2)(a) The biennial renewal fee for a massage therapist license
renewed on or before the renewal date shall be $200[106].

(b) If the license is renewed after the renewal date and up to
sixty (60) days after expiration of the license, the fee for late
renewal shall be $225[150].

(c) If the license is renewed sixty-one (61) to
ninety(90)[rinety-one{91)]|[ninety{(90)] days after the expiration
of the license, the late renewal fee shall be $250[200].

(d) If a license has been expired for ninety-one (91)[H-a
license—is—not—renewed—within][—ninety—(90)-days] or _more[of
expiration—of—the—license], the licensee shall apply for
reinstatement.; i } . -]

(3) The licensee may apply to reinstate the license by paying
the late renewal fee of $250 and the following reinstatement fee:

(a) For applications for reinstatement submitted after ninety
(90) days, but before one (1) year after the license expired, $100;

(b) For applications for reinstatement submitted after one (1)
year, but before two (2) years after the license expired, $150;

(c) For applications for reinstatement submitted after two (2)
years, but before three (3) years after the license expired, $200;

(d) For applications for reinstatement submitted after three (3)
years, but before four (4) years after the license expired, $250; or

boar do ge) For Wplizations $oi reirstatementt submitted after four (4)

years, but before five (5) years after the license expired, $300.
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(f) A license shall not be reinstated under subsection[Seetion
2]_(2)(d) of this section if more than five (5) years have passed
since the license expired. A person may apply for and obtain a new
license by meeting the current requirements for licensure.

(A[E3)] A licensee shall be in good standing with the board at
the time the licensee elects inactive status.

(B)[4)](a) The annual renewal date for an inactive license shall
remain the original issue date of the license.

(b) The fee for the issuance of an inactive license shall be fifty
(50) dollars.

(c) The annual renewal fee for an inactive license shall be fifty
(50)[thirty-five{35)] dollars.

(6)[€5)] If the inactive license is renewed after the renewal date
and up to sixty (60) days after expiration of the license, the fee for
late inactive renewal shall be seventy (70) dollars[$52.56].

(N[6)] If the inactive license is renewed sixty-one (61) to
ninety (90) days after the expiration of the license, the late renewal
fee shall be eighty-five (85)[seventy-{70}] dollars.

(8)[EA] The application fee for restoring[meving] a license from
inactive to active status shall be fifty (50) dollars and shall not be

prorated.

(9)[68)] A licensee who elects inactive status or an inactive
licensee electing to activate his or her license shall complete and
submit an Application for Inactive Status, Renewal of Inactive
Status, or Return to Active Status in addition to the fee referenced
in subsection (7) of this section. An applicant shall affix a two (2)
inch by two (2) inch or larger passport quality color photograph of
the applicant to the Application for Inactive Status, Renewal of
Inactive Status, or Return to Active Status.

(10)[¢9)] A licensee who elects to give notice of the licensee's
retirement and voluntarily surrender his or her massage therapy
license shall complete and submit a notarized written

request[
(11) The fee for an initial certificate of good standlnq for a

BOARDS AND COMMISSIONS
Kentucky Applied Behavior Analysis Licensing Board
(As Amended at ARRS, June 14, 2022)

201 KAR 43:010. Application procedures for licensure.

RELATES TO: KRS 319C.070, 319C.080(1), (2)

STATUTORY AUTHORITY: KRS 319C.060(2)(a)

NECESSITY, FUNCTION, AND CONFORMITY: KRS
319C.060(2)(a) requires the board to promulgate administrative
regulations establishing the requirements for an applicant for
licensure as a behavior analyst or assistant behavior analyst. This
administrative regulation establishes the requirements for
applicants for licensure.

Section 1. Application Procedures. (1) An Application for
Licensure as a behavior analyst shall[er-assistant-behavior-analyst
may] be submitted after the requirements established in KRS
319C.080(1)[anrd-(2)] are met.

(2) An_Application for Licensure as an assistant behavior
analyst shall be submitted after the requirements established in
KRS 319C.080(2) are met.

(3) The application required by subsections (1) and (2) of this
section shall be made by submitting a completed Form ABA-001,
Application for Licensure, to the board. The application shall
include:

(a) A certification by the applicant that the:

1. Information in the application is true, correct, and complete
to the best of his or her knowledge and belief; and

2. Applicant is aware that[the—beard—shalltakedisciplinary

contains] a misrepresentation or falsification in the application is
grounds for denial or revocation of the license at any time; [ard]

program of massage therapy instruction in accordance with 201
KAR 42:080, Section 2, shall be $125.

(12) The annual fee for renewal of a certificate of good
standing for a program of massage therapy instruction in

(b) A copy of the deqree obtalned [An-official transcript for all

]
(C)[(4)] A check or money order payable to the Kentucky State
Treasurer for the application review [fee-]and [the-]licensure fee as

accordance with 201 KAR 42:080, Section 3, shall be seventy-five
(75) dollars.

(13) The fee for a one (1) time certificate of good standing shall

required by 201 KAR 43:030;
(d)[€5)] _Proof of compliance with the educational, examination,
and credentialing requirements established in KRS 319C.080(1) for

be fifty (50) dollars. This is only applicable to: out-of-state schools

applicants seeking licensure as a behavior analyst and KRS

who have a graduate applying to the board for licensure as a

319C.080(2) for applicants seeking licensure as an assistant

massage therapist and therefore complete the Certificate of Good

behavior analyst; and

Standing application, as incorporated by reference in 201 KAR
42:080 for the period of time in which the graduate was in
attendance.

Section 3. Incorporation by Reference. (1) The [fellewing

{a)] "Application for Inactive Status, Renewal of Inactive Status,

(e)[¢6)] Proof of completion of at least five (5) hours of training

in:

1.[{a)] Adult abuse and neglect;

2.[{bY]_Child abuse, neglect, and dependency; or

3.[{e)] A combination of subparagraphs 1.[{a)] and 2.[{6)] of
this paragraph[subsection]. The completed proof[preef(s)] shall
indicate that abuse, neglect, or dependency was explicitly covered

or Return to Active Status”, June 2021 is incorporated by

in the training.

reference.[October2016:and

(2) This material may be inspected, copied, or obtained,
subject to applicable copyright law, at the Department of

(D[€A]_Applicants for licensure as an assistant behavior
analyst shall also submit a completed Supervisory Plan, Form
ABA-002, as incorporated by reference in 201 KAR 43:050, for
board approval.

Professional Licensing, 500 Mero Street[Bivision—ef-Occupations
and-Professions;-911 Leawood-Drive], Frankfort, Kentucky 40601,
Mondayt hr ough Friday, 8: 00 a. m.
site address is: https://bmt.ky.gov/.

CONTACT PERSON: Kevin Winstead, Commissioner,
Department of Professional Licensing, 500 Mero Street, phone
(502) 782-8805, fax (502) 564-3969, email
KevinR.Winstead@ky.gov.

22

(B)[£8)]_A licensed assistant behavior analyst may apply for
licensure as a licensed behavior analyst at any time within the two
(&) : ved&r lipensore pdribde aftero sneeting sthe Wieduirements
established in this administrative regulation. A final Report of
Supervision, Form ABA-003, as incorporated by reference in 201
KAR 43:050, shall also be submitted for board approval.

Section 2. Applications Committee. The applications committee
shall consist of at least two (2) board members appointed by the
chair of the board. The applications committee may be assisted by
the board staff and counsel to the board. The applications
committee shall:[Licensure-of Behavier-Analysts—The-applicant-for
licensure-as-a-behavior-analyst shall submit:]

(1) Review applications for licensure including renewals and
reinstatements;[A-check-or-money-order-payable-to-the Kentucky
State Treasurer-for-the-application review fee-and-the licensure fee
as-reguired-by-201-KAR-43:030:]
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(2) Review Supervisory Plans and Reports  of

grounds for denial or revocation of the license; and

Supemmon,[PFeef—ef—eemphanee—th—the—edaeaﬂenaL

(3) Make recommendations to the board to approve, defer, or

3. Applicant is aware that any[the] temporary license issued
expires two (2)[feur—{4}|[shall—expire—two—(2)] years from the
issuance date and may be renewed only once, if the temporary
licensee produces a record signed by the supervisor with his

deny applications; and[Preef-of completion-of-atleastfive(5)-hours
oftrainingin:

-]
(4) Make recommendations to the board to approve or require
revisions to Supervisory Plans and Reports of Supervision.

Section 3. [Licensure—of -Assistant-Behavior-Analysts.—The

Seetion—4-| Incorporation by Reference. (1) Form ABA-001,
"Application for Licensure", May 2022[October—2021][October
2015], is incorporated by reference.

(2) This material may be inspected, copied, or obtained,
subject to applicable copyright law, at the Kentucky Applied
Behavior Analysis Licensing Board, 500 Mero Street, 2SC32[941
Leawood—Drive], Frankfort, Kentucky 40601, Monday through
Friday, 8 a.m. to 4:30 p.m. This material is also available on the
b 0 as\Web site at aba.ky.gov.

CONTACT PERSON: Kevin Winstead, Commissioner,
Department of Professional Licensing, 500 Mero Street, phone
(502) 782-8805, fax (502) 564-3969, email
KevinR.Winstead@ky.gov.

BOARDS AND COMMISSIONS
Kentucky Applied Behavior Analysis Licensing Board
(As Amended at ARRS, June 14, 2022)

201 KAR 43:020. Application procedures for temporary
licensure.

RELATES TO: KRS 319C.070, 319C.080(3)

STATUTORY AUTHORITY: KRS 319C.060(2)(a)

NECESSITY, FUNCTION, AND CONFORMITY: KRS
319C.060(2)(a) requires the board to promulgate administrative
regulations establishing the requirements for an applicant for
temporary licensure as a behavior analyst or assistant behavior
analyst. This administrative regulation establishes the
requirements for applicants for temporary licensure.

Section 1. Application procedures. (1) An application for a
temporary license as a behavior analyst or assistant behavior
analyst shall[may] be submitted after the requirements established
in KRS 319C.080(3) are met.

(2) The application required by subsection (1) of this section
shall be made by submitting to the board a completed Form ABA-
001, Application for Licensure, as incorporated by reference in 201
KAR 43:010.

(a) The application shall include a certification by the applicant
that the:

1. Information in the application is true, correct, and complete
to the best of his or her knowledge and belief;

2. Applicant is aware that[the—board—may—takedisciplinary

contains] a misrepresentation or falsification in_the application is

23

or_her _renewal application indicating that fieldwork hours
toward a BACB credential were being accumulated every
month while credentialed as a temporary licensee or produces
documentation _showing extenuating circumstances _that
prevented the accumulation of fieldwork hours, such as
illness of the temporary licensee, maternity leave of the
temporary licensee, or the
from employment[shall-notberenewed].

(b) If the applicant has completed the coursework through a
Behavior Analyst Certification Board (BACB) or Association for
Behavior Analysis International (ABAI) Verified Course Sequence
(VCS)[BACB-approved—program], the application shall include an
official[eriginal—certified] post-secondary transcript and VCS course
sequence number.

(c) If the applicant has completed coursework from a non-
BACB or non-ABAI VCS[-appreved] program, the application shall
include an official post-secondary transcript and course syllabi for
all behavior-analytic coursework showing that the applicant has
met the most current BACB coursework requirements for eligibility
to sit for the Board Certified Behavior Analyst (BCBA) examination
for_applicants applying for a temporary license as a behavior
analyst or the Board Certified Assistant Behavior Analyst
examination for applicants applying for a temporary license as an

assistant behavior analyst.[fer-a-Beard-Certified-Behavior-Analysth
or-Board-Certified-Assistant Behavior Analyst:]

(3) The applicant shall submit check or money order payable to
the Kentucky State Treasurer for the application review [fee-]and
[the-]licensure fee as required by 201 KAR 43:030.[;]

(4) The applicant shall submit proof of compliance with the
[educational—examination—and—ecredentialing—|requirements
established in KRS 319C.080(3).[{1):and]

(5) The applicant shall submit proof of completion of at least
five (5) hours of training in:

(a) Adult abuse and neglect;

(b) Child abuse, neglect, and dependency; or

(c) A combination of paragraphs (a) and (b) of this subsection.
The completed proof[preefs{s)] shall indicate that abuse, neglect,
or dependency was explicitly covered in the training.

(6) Applicants for temporary licensure as a behavior analyst or
assistant behavior analyst shall also submit a completed
Supervisory Plan _for board approval, Form ABA-002, as
incorporated by reference in 201 KAR 43:050.

(7) An application for full licensure may be submitted at any
time within the two (2)[feur{4)] vear [period-]temporary licensure
period after meeting the requirements established in KRS
319C.080(1) and (2). A final Report of Supervision, Form ABA-
003, as incorporated by reference in 201 KAR 43:050, shall also be
submitted for board approval.[

temporary
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, , . ;

{b) Child-abuse, neglect,-and-dependency prevention.]
CONTACT PERSON: Kevin Winstead, Commissioner,
Department of Professional Licensing, 500 Mero Street, phone

(502) 782-8805, fax (502) 564-3969, email
KevinR.Winstead@ky.gov.

BOARDS AND COMMISSIONS
Kentucky Applied Behavior Analysis Licensing Board
(As Amended at ARRS, June 14, 2022)

201 KAR 43:030. Fees.

RELATES TO: KRS 319C.060(2)(f), 319C.080(1), (2), (3)

STATUTORY AUTHORITY: KRS 319C.060(2)(f),_319C.120

NECESSITY, FUNCTION, AND CONFORMITY: KRS
319C.060(2)(f) requires the board to promulgate administrative
regulations establishing reasonable fees for the licensure and
license renewal of behavior analysts, assistant behavior analysts,
and temporary licensees. This administrative regulation establishes
those fees.

Section 1. Application and Licensure Fees for Licensed
Behavior Analysts. (1) An applicant for licensure as a licensed
behavior analyst shall pay the following:

(@) A $400[106—nonrefundable] application review and
licensure fee[;] for the first two (2) year licensure period;[and]

(b) A licensed assistant behavior analyst applying for licensure

{by-A—$100—temporary] licensure fee for the two (2)[feur
D] [twe2)] year temporary licensure period.

(4) The licensure renewal fee for a temporary licensed
assistant behavior analyst for a one (1) time subsequent two
(2) vear licensure period shall be $100.

Section 4. Fees for Inactive Status. (1) A licensed behavior
analyst or a licensed assistant behavior analyst who applies for
inactive status shall pay a fee of $100.

(2) A licensed behavior analyst or a licensed assistant behavior
analyst who applies to renew their inactive status shall pay a fee of
$100.

Section 5. Fee for Retired Status. A licensed behavior analyst
or a licensed assistant behavior analyst who applies for retired
status shall pay a fee of $100 dollars.

Section 6. Fees for Late Renewal or Reinstatement[—ef-a

Analyst].
} ] who files to renew his or
her license after its renewal date but within thirty (30) days of that
renewal date shall pay a late fee of fifty (50) dollars in addition to
the fee set forth in Section 1 or 2 of this administrative regulation.

(2) A licensed behavior analyst or a licensed assistant behavior
analyst who files to reinstate his or her expired license more than
thirty (30) days after its renewal date [but-withinthree(3)-years-of
thatrenewal-date] shall pay a reinstatement fee of $250 in addition
to the renewal fee set forth in Section 1,[-ef] 2, or 3 of this
administrative regulation.

(3) A licensed behavior analyst or a licensed assistant behavior
analyst who applies to reinstate following a period of board-
approved inactive status or retirement shall pay a reinstatement

(1)_ A Iicense_e['

as a licensed behavior analyst for the remainder of their[A-$300
licensure-fee-for-the-first] two (2) year licensure period shall pay a

fee of $100 in addition to the renewal fee set forth in Section 1 or 2
of this administrative regulation.

$100 non-refundable application review fee;
(c) A temporary licensed behavior analyst applying for
licensure as a licensed behavior analyst for the remainder of their

Section 7. For applications that are denied, the applicant may
request a fifty (50) percent refund of the application and licensure

two (2) year[feur{4)]_licensure period shall pay a non-refundable

review fee in writing to the board administrator within ninety (90)

$100 application review fee; and

(d) A temporary licensed assistant behavior analyst applying
for licensure as a licensed behavior analyst for the remainder of
their_two (2) year[feur—{4)] licensure period shall pay a non-
refundable $100 application review fee.

(2) The licensure renewal fee for a licensed behavior analyst
for each subsequent, two (2) year licensure period shall be $300.

Section 2. Application and Licensure Fees for Licensed
Assistant Behavior Analysts. (1) An applicant for licensure as a
licensed assistant behavior analyst shall pay the following:

(@) A $300[100—nonrefundable] application review and
licensure fee[;] for the first two (2) year licensure period.[ard]

(b) A temporary licensed assistant behavior analyst applying
for licensure as a licensed assistant behavior analyst for the
remainder of the two (2)[feur{4}][A-$200-licensure-feeforthe first
two—(2)] year licensure period shall pay a $100 non-refundable

days.

CONTACT PERSON: Kevin Winstead, Commissioner,
Department of Professional Licensing, 500 Mero Street, phone
(502) 782-8805, fax (502) 564-3969, email
KevinR.Winstead@ky.gov.

BOARDS AND COMMISSIONS
Kentucky Applied Behavior Analysis Licensing Board
(As Amended at ARRS, June 14, 2022)

201 KAR 43:040. Code of ethical standards and standards
of practice.

RELATES TO: KRS 202A.400, 319C.060(1), (2)(c),_620.030,
645.270

application review fee.

(2) The licensure renewal fee for a licensed assistant behavior
analyst for each subsequent, two (2) year licensure period shall be
$200.

Section 3. Application and Temporary Licensure Fees. (1) An
applicant for a temporary license as a behavior analyst shall pay a
$300 [the-following:

{a)-A-$100-nenrefundable] application review [fee;-]and[

{b)-A—$200—tempeorary] licensure fee for the two (2)[feur

STATUTORY AUTHORITY: KRS 319C.060(2)(c)

NECESSITY, FUNCTION, AND CONFORMITY: KRS
319C.060(2)(c) requires the board to adopt a code of ethical
standards and standards of practice for all licensed behavior
analysts, assistant behavior analysts, and temporary licensees.
This administrative regulation establishes the code of ethical
standards and standards of practice for licensees.

Section 1. Definitions. (1) iBACB Codeod mean
Analyst Certification Board ([fiBACB[8]) January 1, 2022 Ethics

4] [twe2)] year temporary licensure period.
(2) The licensure renewal fee for a temporary licensed

behavior_analyst for a one (1) time subseguent two (2) year

Code for Behavior Analysts.
2 [ = finiti : .
Code]"Behavior analyst" means a person [was-]licensed under

licensure period shall be $200.
(3) An applicant for a temporary license as an assistant
behavior analyst shall pay a $200 [the-following:
{a)y-A-$100-nenrefundable] application review [fee;] and[

24

KRS Chapter 319C as a licensed behavior analyst, a licensed
assistant behavior analyst, or a temporary licensee.
(_)[GZ%] [tr—addition-to-the definition-set forth-inthe BACE
"Client" means;

t

he
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(a) A client as defined in the BACB Code; ion, . } ices;

(b) A person who receives behavior analytic assessment, i i
intervention, consultation, treatment, or other professional services
for the purpose of practicing applied behavior analysis;[:]

(c) A corporate entity or other organization [shal—be
considered-the-client ]if the professional contract is to provide a
professional service of benefit to the corporate entity or
organization; and[:]

(d) The[A]_legal guardian of a minor or a legally incompetent
adult [shal—be—considered—the¢lient]for a decision-making

burpose. [Whemeet&theqteqwtemems%stablgqed—méeenon%ef

(D[63)] "Confidential information" means information revealed
by a client or clients or otherwise obtained by a behavior analyst in
a professional relationship_and includes all protected health
information (PHI) and educational records[data,assessments;
an&meo#wnended—n%ewen&mn&a&e&nﬁ@enﬂaj

Gl [ Z
eemmumeauen—ef—a—membe#ef—mH-udwer,—e#ether—eeuﬂ

g it ) ‘
©INE))niKentucky Codedo means the
this administrative requlation.

(B)[€A] "Professional relationship” means a mutually agreed
upon relationship between a behavior analyst and a client for the
purpose of the client obtaining the behavior analyst's professional
expertise.

(N3 [¢6)] "Professional service" means all actions of the
behavior analyst in the context of a professional relationship with a
client.

[([6A)] [“Technician][S-u—p-e~+\[irpans-aperson-who

Section 2. Administration and Enforcement of the Code of
Ethics. (1) Notwithstanding the requirements of the BACB Code,
the changes established in the Kentucky Code shall be mandatory
and shall supersede any conflicting provisions of the BACB Code.

(2) Except as superseded by the provisions of this
administrative requlation and the Kentucky Code, the BACB Code
shall be the mandatory ethics code for Kentucky Applied Behavior

Analysts.

Section 3. Additional Requirements for Kentucky Licensees.
(1) Reporting of abuse of children and vulnerable adults. The
behavior analyst shall be familiar with the relevant law concerning
the reporting of abuse of children and vulnerable adults, and shall
comply with those laws, including KRS 620.030.

(2) Disclosure without informed written consent. The behavior
analyst shall disclose confidential information without the informed
consent of the client if the behavior analyst has a duty to warn an
intended victim of the client's threat of violence pursuant to KRS
202A.400 or 645.270.

Section 4. Il ncorporation by
Behavior Anal ystso, Behavior
January 1, 2022, is incorporated by reference.

(2) This material may be inspected, copied, or obtained,
subject to applicable copyright law, at the Kentucky Applied
Behavior Analysis Licensing Board, 500 Mero Street, 2SC32,
Frankfort, Kentucky 40601, Monday through Friday, 8 a.m. to
4:30 p.m.

(3) This material is also _available on the Behavior Analyst
Certification Boar dos We b si t-e
content/ethics-code-for-behavior-analysts/.[Client

25
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eHentbs—parent or | egal guardian,

. . hysi . ient.
+he—cl+entbébs—parent—o+r—Ltegal—gua

. ‘ . N
rseciiea-n , which is sexually seductive,

en behal
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CONTACT PERSON: Kevin Winstead, Commissioner,
Department of Professional Licensing, 500 Mero Street, phone

(502) 782-8805, fax (502)
KevinR.Winstead@ky.gov.

564-3969, email

BOARDS AND COMMISSIONS
Kentucky Applied Behavior Analysis Licensing Board
(As Amended at ARRS, June 14, 2022)

201 KAR 43:050. Requirements for supervision.

RELATES TO: KRS 319C.050(1),[-ard] 319C.060(2)(a)-(d)

STATUTORY AUTHORITY: KRS 319C.060(2)(a)-(d)

NECESSITY, FUNCTION, AND CONFORMITY: KRS
319C.060(2)(a) requires the board to promulgate an administrative
regulation governing the supervision of a licensed assistant
behavior analyst, temporarily licensed behavior analyst, and
temporarily licensed assistant behavior analyst. This administrative
regulation establishes the requirements for supervision.

Section 1. Definitions. (1) "Direct supervision" means in-person
interactions between the supervisor and the licensee under his or
her supervision which includes direct observation of actual service
provision to individuals.

(2) "General supervision" means interactions between the
supervisor and the licensee under his or her supervision involving
real time visual and auditory contact, conducted in-person or via
electronic means.

(3) Alicensed supervi spereniitedie ans

practice _applied behavior_analysis under_the direction of a
Licensed Behavior Analyst qualified to supervise while holding
licensure in Kentucky as a:
(a) Licensed assistant behavior analyst;[—permitted—to
- -
bractice the items irom the mest cuire tBACE B. GaB_,t 25K
List o BCaBA Fest Conte EQH. fine u de the d’] ectionofa
(b) Temporarily licensed behavior_analyst;[—permitted—to

Licensed Behavior Analyst qualified to-supervise;] or

(c) Temporarily licensed assistant behavior
analyst[permitted to practice the items from the most current
BACB-B

A 3 i A a ontent O ne-un

.

() AiPar apr of es snsoanpeisan whoe assists in
delivering behavior analysis services and practices under the
direction _and close supervision of a Licensed Behavior
Analyst or Licensed Assistant Behavior Analyst qualified to

supervise.

(5) "Superviseeo me asn defined by KRS o n

319C.010(10) who is a paraprofessional[-hetlicensed-butacts
- - - 7 =

an

(6) ASupervisorod means a Licensed

good standing that meets the gualifications to supervise
under his or her Behavior Analyst Certification Board (BACB)
Board Certified Behavior Analyst (BCBA).

(7) ATraineed means a person

Association _for__Behavior _Analysis _International (ABAI)
accredited program or Verified Course Sequence (VCS) while
acquiring experience in_applied behavior_analysis toward an

wh o
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eligibility _requirement for _either _a Behavior _Analyst

licensed behavior analyst or temporarily licensed assistant

Certification Board (BACB) Certified Behavior Analyst (BCBA)

behavior_analyst. A final Report of Supervision shall[must]_be

or BACB Board Certified Assistant Behavior Analyst (BCaBA)

submitted by the licensed supervisee upon application for full

credentialing examination.

[%A—MHJA—&&%H—SJGFMH@W%HGW

licensure.

me a n s (AES)]_The Supervisory Plan shall include a minimum of

three (3) measurable goals for supervision and shall focus on

extending the superviseeds ski

as_a paraprofessional as it relates to applied behavior

analysis, within the following areas, and a minimum of two (2)
goals shall encompass competencies included in paragraphs
(a) through (e) of this subsection:

Section 2. Qualifications to Supervise. In order to provide

superV|S|on to a licensed s ugerwse [asststan&behawepanalyst—a

assistant-behavior-analyst], a Licensed Behavior Analyst[licensed
behavier-analyst] shall:

(1) Be licensed in good standing in Kentucky; and

(2) Have completed supervision training as identified in

s up er(b)iCenicepts and grinciptesy r d s

(a) Behavior-change procedures;

under

(c) Ethical and professional issues;

(d) Measurement, data display, and interpretation;

(e) Selecting and implementing interventions;

(f) Personnel supervision and management;

(q) Experimental design; and

(h) Behaviorism and philosophical foundations[-a-materity

of items from the most current BCBA Task List for Temporary
Licensed Be VIO /A &‘MM—B_ SaB_ A—task_List_fe

the Behavior Anal yst Cer ti fii

cati

o AssiBanEBelthda AnalBstsT B ) Certificant

Registry|Be—ecurrently—certified—by—the—Behavior—Analyst
Certification-Board-as-a:

@)][(1)] [Board Certified Behavior Analyst][;][ (BCBA); or
B[] [BeaFd—Gemﬂed—Behawe{—Anal-y-st—l—Deema][][
{BCBA-D)and

ificati .

(5)[¢6}] The Report of Supervision shall include:

(a) A description of the frequency, format, and duration of
supervision;

(b) An assessment of the functioning of the licensed assistant
behavior analyst, temporarily licensed behavior analyst, or
temporarily licensed assistant behavior analyst, including the

strengths and weaknesses;

requirements].

Section 3. Supervisory Plan and Report of

(c) The methods that the supervisor and licensed assistant
behavior analyst practicing under the direction of the supervisor
shall employ to plan, report, and evaluate the supervisory process;

Supervision[Superviser-Responsibilities]. (1) [Except-as—provided
in—Section—15][16][of—this—administrative—regulation,—a

for-Licensure Form]|[,
43:010—by-][with][the-superviser-and-the licensed-supervisee
[assistant-behavier-analyst-temporarily-licensed-behavior-analyst;

£2)]_The supervisor and the licensed supervisee shall jointly
complete and the licensed supervisee shall submit to the board
a completed Supervisory Plan upon application for licensure and
again__annually _or _biennially[biannually] as required by

and
(d) Any other information, which the supervisor deems relevant
to _an adequate assessment of the practice of the licensed
assistant behavior analyst, temporarily licensed behavior analyst,
or temporarily licensed assistant behavior analyst.
(B)€A The licensed supervisee[superviser—andticensed
assistant behavior analyst, temporarily licensed behavior
I o : ; 1
shall submit to the board the description of the supervisory
arrangement or a change in the supervisory arrangement by
submitting an updated [Arnual] Supervisory Plan no later than
thirty (30) days after a change in the effective date of the
arrangement or change. A final Report of Supervision shall also be
submitted by the licensed supervisee at the termination of any

subsection (3) of this section[—in—this —administrative

(2)[€3)] The supervisor and the licensed supervisee shall jointly
complete and the licensed supervisee shall submit to the board
a Report of Supervision either annually or biennially[bianauaty]
as_required by subsection (3) of this section[—in—this

supervisory relationship[in-accordance-with-Section-10(2)-of this
administrative regulation].
[ . - . .

it recommended by the —supervi

- ﬁ sion]

administrative requlation—A final Report of Supervision-shall
alsebe submitted to t 15 board b? the lice sed supery see at
the e doft eﬁ supervisory relationship ihacco dance-wit

(3[4 _In calculating the amount of time spent in full-time
practice while under supervision, 1,500 hours of satisfactory
supervised practice shall be equivalent to one (1) year of
experience.

(a) A licensed assistant behavior analyst with five (5) or more
years of full-time practice, or its equivalent, shall submit a Report of
Supervision and an updated Supervisory Plan every two (2) years
prior to renewal.

(b) A licensed assistant behavior analyst with fewer than five
(5) years of full-time practice, or its equivalent, shall submit a
Report of Supervision and an updated Supervisory Plan annually
on or before the anniversary of the date of licensure as a licensed
assistant behavior analyst and prior to renewal.

(c) A temporarily licensed behavior analyst or temporarily
licensed assistant behavior analyst shall submit a Report of
Supervision and an updated Supervisory Plan annually on or
before the anniversary of the date of licensure as a temporarily

28

Section 4. Supervisory Responsibilities. (1) The supervisor
shall assure that the practice of each licensed supervisee[assistant

temporarily-licensed-assistant-behavier—analyst] is in compliance
with this admlnlstranve regulatlon [Fhe-supervisor-shall-include-in

-]
(2) The supervisor shall report to the board an apparent
violation of KRS Chapter 319C on the part of the licensed

S

bey

sor
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supervisee[licensed—assistant—behavior—analyst,—temporarily
> ; st el .

(3) The supervisor shall inform the board administrator in
writing or_electronically[immediately] of a change in the ability to
supervise, or in the ability of a licensed supervisee[assistant
temporarily-licensed-assistant-behavior-analyst] to function |n the
practice as a licensed supervisee[assistant—behavior—analyst;
temporarily—licensed—behavior—analyst.—or—temporarily—licensed

] in a competent manner.
(4) The supervisor shall control, direct, or limit the behavior
analytic duties performed by the licensed supervisee[assistant

0

] practicing under
the direction of the supervisor to ensure that these duties are
competently performed.

(5)(a) The supervisor of record shall be responsible for the
behavior analytic duties of the licensed supervisee[assistant
] practicing under
the direction of the supervisor.

(b) If the board initiates an investigation concerning a licensed

supervisee[assistant—behavier—analyst—temporarily—licensed

analyst] practicing under the direction of the supervisor, the
investigation shall include the supervisor of record.

(6)(a) For each supervisee and licensed supervisee[persen
supervised], the supervisor shall maintain a record of each
supervisory session that shall include the type, place, and general
content of the session.

(b) This record shall be maintained for a period of not fewer

than seven (7)[six+{6)] years after the last date of supervision.

Section 5. Multiple Supervisors.[{:)+r—calculating-the-amount

] has more than one (1) board-
approved supervisor, the supervisors shall be in direct contact with
each other at least once every six (6) months, and their licensed

supervisee[they] shall[_eaeh] provide individual Supervisory
Plans and Reports of Superwsmn to the board for each
supervisor[as-wel-as-|[anrd][

(2) A request to have more than two (2) superwsors at one (1)
time shall be subject to board approval and shall be submitted by
new applicants on the licensure application and the[Annual]
Supervisory Plan and by existing licensees on the[Annual]
Supervisory Plan, which shall include detailed information as to
how the supervisors shall communicate and coordinate with each
other in providing the required supervision.

Section 6.[Seetion—7-] Supervisor Experience. If a licensed
upervrse [assrstant—behaw%anaiyst—temperamy—ireensed

analyst] practicing under the direction of the supervisor is a
behavior analyst with less than five (5) years of fulltime, post-
certification practice, or its equivalent, or a licensure candidate with
temporary permission to practice, the supervisor of record shall:

(1) Read and countersign all assessments and treatment plans
to assess the competency of the licensed supervisee to render
applied behavior analytic services;

(2) Review[treatment-plans;] notes and correspondence on an
as-needed basis[to—assess—the—competency—of —thelicensed

Section—6:] (1) If a licensed supervisee[assistant—behavior

29

{4)] Conduct[Have] general supervision of the work performed
by the licensed supervisee[assistant-behavier-analysttemporarily
licensed—behavior—analyst.—eor—tempeorarily—licensed—assistant

behavier-analyst] practicing under the direction of the supervisor at
least twice per month;
(4)[€5)] Have direct supervision of the work performed by the

Ircensed supervrse [assistant—behawer—anaiyst—temperaniy
behavieranalyst] practicing under the direction of the supervisor at
least once every three (3) months;

(5)[¢6)] Have direct knowledge of the size and complexity of the

caseload for each licensed supervisee[assistant-behavioranalyst;
temporarily—licensed—behavier—analyst,—or—temporarilylicensed
assistant-behavier—analyst] practicing under the direction of the

supervisor;
(6)[(A] Limit and control the caseload as appropriate to the
level of competence of each licensed supervisee[assistant

tempeorarily-licensed-assistant-behavior—analyst] practicing under
the direction of the supervisor;
(7)[¢8)] Have knowledge of the techniques being used by the

Ircensed sugervrse [assrstant—behawer—anaiyst—temperaniy
behavier-analyst]; and

(8)[(9)] Have knowledge of the physical and emotional well-

being of each licensed supervisee[assistant—behavior—analyst;
temporarity—licensed—behavior—analyst.—or—tempeorarily—licensed
assistant-behavier—analyst] practicing under the direction of the

supervisor when it has a direct bearing on his or her competence
to practice.
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Section 7.[Seetion-8:] Licensed Supervisee Experience. If the
licensed assistant behavior analyster—tempeorarily—licensed

behavier—analyst] is a behavior analyst with more than five (5)
years of fulltime, post-certification practice, or its equivalent, the

supervisor of record shall:

(1) Review and countersign assessments as needed or
appropriate;

(2) Review treatment plans, notes, and correspondence as
needed or appropriate;

(3)[4)] Have general supervision of the work performed by
each licensed assistant behavior analyst[er—temperarilylicensed
behavier-analyst] practicing under the direction of the supervisor at
least once per month;

(4)[¢5)] Have direct supervision of the work performed by each
licensed assistant behavior analyst[er—temperam-y—heensed
behavier-analyst] practicing under the direction of the supervisor at
least twice a year;

(5)[¢6)] Have direct knowledge of the size and complexity of the
caseloads for each licensed assistant behavior analyst[er
tempeorarily—licensed—behavier—analyst] practicing under the
direction of the supervisor;

(B)[A] Limit and control the caseload as appropriate to the
level of competence of each licensed assistant behavior analyst[er

I;

(N[€8)] Have knowledge of the technigues being used by each

Ilcensed assistant behavior analyster—tempeorarily—licensed
]; and

(8)[{9)] Have knowledge of the physical and emotional well-
being of each licensed assistant behavior analyst[er—temporarily
heensed—behawer—analyst] practicing under the direction of the
supervisor when it has a direct bearing on his or her competence
to practice.

Section 8.[Seetion—9:] Supervision Requirements. (1)[a)] A
licensed assistant behavior analyst shall meet these supervision
requirements, even if he or she is not currently providing behavior
analytic services, unless having obtained Inactive status by the
board.

(2Q)[B)] If the licensed assistant behavior analyst is not
currently providing behavior analytic services, supervision may
focus on guiding the development and maintenance of the licensed
assistant behavior analystos p

remaining current with the professional literature in the field.[

Section 9.[Seetion—10.] Supervision for Part-Time Practice.
Supervision requirements for part-time practice may be modified by
the board upon approval of the submitted plan. Additional
modifications of the format, frequency, or duration of supervision
may be submitted for approval by the board.

Section 10.[Section-11.] [Supervisory-Changes—1)-Upon—a
W}[W}[W%
shall—be—submitted—by—the—|[supervisor—that—is—starting

rof
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supervision-and-the-|[licensed-supervisee][assistant-behavior

analyst—temporarily—licensed—behavier—analyst—or—temporarily

licensed-assistant-behavior-analyst|[te-the-board-for-approval]|

This—plan—may require —additional supervision—than—was
d

7

T . el o
ision. J[within thi supe"sgﬁ'tat S.Q.SGQ.EHG

Section———11.][Section———12/] Licensed Supervisee
Responsibilities.[Respensibilities-of the-licensed-assistant-behavior
analyst—temporarly—licensed—behavior—analyst—or—temporariy

[
final] [Annual]]

] The licensed

licensed——assistant—behavior——analyst

supervisee[assistant—behavier—analyst—temporarily —licensed
behavier—analyst—or—temporarily—Heensed—assistant—behavior
analyst] shall:

(1) Keep the supervisor adequately informed at all times of his
or her activities and ability to function;

(2) Seek supervision as needed in addition to a regularly
scheduled supervisory session;

(3) Participate with the supervisor in establishing supervisory
goals and in completing the regular supervisory reports;

(4) Be jointly responsible with the supervisor for ensuring that a
supervisory report or plan has been sent to the board in
accordance with the reporting schedule established in Section 3[5]
of this administrative regulation; and

(5) Report to the board any apparent violation of KRS Chapter
319C on the part of the supervisor.

Section 11.[Seetion12:|[Seetion-13:] Identification of Provider
in Billing. The actual deliverer of a service shall be identified to the
client. A billing for a rendered service shall identify which service
was performed by the supervisee, licensed supervisee, or

supervisor[assistant -behavior analyst, temporarily licensed
behavier—analyst—trainee—supervisee; technician,—er—other
. . > - 1

Section 12.[Seetion13:|[Section-14-] Disciplinary Procedures
and Supervision of a Disciplined License Holder. (1) The board
shall appoint an approved supervisor to supervise a disciplined
license holder for the period of time defined by the final order or
settlement agreement conferring the discipline.

(2) When specified by the final order or settlement agreement,
the disciplined license holder shall be responsible for paying the
costs of supervision.

(3) The supervisor shall:

(a) Review the originating complaint, agreed order, or findings
of the disciplinary hearing;

(b) Meet with the disciplined license holder and the board
liaison to:

1. Summarize the actions and concerns of the board;

2. Review the goals and expected outcomes of supervision
submitted by the board liaison;

3. Develop a specific plan of supervision; and

4. Review the reporting requirements that shall be met during
theperiodaf supervikiomo wl edge and skills

(c) Meet with the disciplined license holder at least weekly, on
an individual face-to-face basis for a minimum of one (1) hour
unless modified by the board;

(d) Submit a quarterly report to the board which reflects
progress, problems, and other information relevant to the need for
board-mandated supervision;

(e) Ensure that the disciplined license holder's practice is in
compliance with KRS Chapter 319C and 201 KAR Chapter 43;

(f) Report to the board any apparent violation of KRS Chapter
319C on the part of the disciplined license holder;

(g9) Immediately report to the board, in writing, a change in the
ability to supervise, or in the ability of the disciplined license holder
to function in the practice of a licensed behavior analyst in a
competent manner;

(h) Review and countersign assessments as needed or
appropriate;

and
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(i) Review treatment plans, notes, and correspondence as
needed or appropriate;

() Have direct observation of the disciplined license holder's
work on an as-needed basis;

(k) Have direct knowledge of the size and complexity of the
disciplined license holder's caseload,;

() Have knowledge of the therapeutic modalities and
technigues being used by the disciplined license holder; and

(m) Have knowledge of the disciplined license holder's physical
and emotional wellbeing when it has direct bearing on the
disciplined license holder's competence to practice.

(4) The supervisor shall control, direct, or limit the disciplined
license holder's practice to ensure that the disciplined license
holder's practice is competent.

(5) The supervisor shall contact the board liaison with any
concern or problem with the disciplined license holder, his or her
practice, or the supervision process.

(6)(a) A final meeting shall be scheduled within thirty (30) days
of the end of the established supervision period to summarize the
supervision.

(b) The meeting shall include the supervisor,
license holder, and board liaison.

(c) A written summary of the supervision shall be submitted by
the supervisor to the board two (2) weeks following this meeting
with a copy to the board liaison.

disciplined

Section 13.[Section—14.|[Section—15:] Board Liaison for
Disciplined License Holder. The board shall appoint a board
member to serve as a liaison between the board and the approved
supervisor. The board liaison shall:

(1) Recruit the supervising licensed behavior analyst from a list
provided by the board;

(2) Provide the supervising licensed behavior analyst with the
originating complaint, agreed order or findings of the hearing and
supply other material relating to the disciplinary action;

(3) Ensure that the supervising licensed behavior analyst is
provided with the necessary documentation for liability purposes to
clarify that he or she is acting as an agent of the board and has
immunity commensurate with that of a board member;

(4) Provide the supervising licensed behavior analyst with a
written description of the responsibilities of the supervisor and a copy
of the responsibilities of the liaison;

(5) Ensure that the board has sent a written notification letter to
the disciplined license holder. The notification letter shall:

(a) State the name of the supervising licensed behavior analyst;
and

(b) Specify that the disciplined license holder shall meet with the
supervising licensed behavior analyst and the liaison within thirty (30)
days of the date of the natification letter;

(6) Meet with the supervising licensed behavior analyst and
disciplined license holder within thirty (30) days of the date of the
notification letter to summarize the actions of the board, review the
applicable statutes and administrative regulations regarding
supervision requirements for a disciplined license holder, and assist
with the development of a plan of supervision. The plan of
supervision shall be written at the first meeting;

(7) Submit the Report of Supervision to the board for approval.

(a) The liaison shall place the Report of Supervision on the
agenda for review and approval at the next regularly scheduled
board meeting.

(b) In the interim, the supervising licensed behavior analyst and
disciplined license holder shall continue to meet;

(8) Remain available to the supervising licensed behavior analyst
to provide assistance and information as needed,;

(9) Report any problem or concern to the board regarding the
supervision and communicate a directive of the board to the
supervising licensed behavior analyst;

(10) Review the quarterly Report of Supervision and forward to
the supervision committee of the board for approval; and

(11) Meet with the supervising licensed behavior analyst and the
disciplined license holder at the end of the term of supervision to
summarize the supervision.
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Section 14.[Seetion—15.][Seetion—16:] Training. Trainees
shall:

- Be—enrolled —in—cowrsework—at—a Verified Course
Seguence (VCS) that meets the most current coursework

Certifiecation Boeardds (BACB) e

{2)]_Be supervised by a Licensed Behavior Analyst[an
individual]_qualified to supervise[-under-the BACB-supervision
standards];

(2) Be permitted, without a license as defined in KRS
319C.010, to practice applied behavior analysis under the
close supervision and direction of a qualified supervisor;

(3) Not identify his or her status as a licensed behavior
analyst, licensed assistant behavior analyst, temporary
licensed behavior _analyst, or temporary licensed assistant
behavior analyst; and[—-Meet ——t he BACB&s
experience regutrements fo d u_eluas accrding fieldwork
hours to Lt _the e qb. by requirementstor a BOBAA0
—,]B’U‘au_in[ee HHoaHOR exXam] .

{5)]_Give to all clients and pavors the name of the supervisor
or superwsors responsible for his or her work. [Apphed—behawer

. .pe . . . . 4 .. R
: ing: 5 9 8

student holds a license from the board].

Section 15.[Section—16:|[Seetior—17] Incorporation by
Reference. (1) The following material is mcorporated by reference

@[

) Form ABA 002, [Annual]Superwsory Plan, May
2022[October2021]; and

(b) Form ABA-003, "Report of Supervision", May

2022[October2021][July-2015].

(2) This material may be inspected, copied, or obtained,
subject to applicable copyright law, at the Division of Occupations
and Professions, 500 Mero Street, 2 SC 32[911Leawood-Drive],
Frankfort, Kentucky 40602, [(5062)-892-4249564-3296;] Monday
through Friday, 8 a.m. to 4:30 p.m. This material is also available
on the boaratébakydwb site

CONTACT PERSON: Kevin Winstead, Commissioner,
Department of Professional Licensing, 500 Mero Street, phone
(502) 782-8805, fax (502) 564-3969, email
KevinR.Winstead@ky.gov.

BOARDS AND COMMISSIONS
Kentucky Applied Behavior Analysis Licensing Board
(As Amended at ARRS, June 14, 2022)

201 KAR 43:060. Complaint and disciplinary process.

RELATES TO: KRS 319C.050(4), 319C.060(2), 319C.070,
319C.110

STATUTORY AUTHORITY: KRS 319C.060(2)

NECESSITY, FUNCTION, AND CONFORMITY: KRS
319C.060(2) requires the board to promulgate an administrative

X am;

mo st
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regulation governing the regulation of licensees. KRS 319C.070,
319C.050(4), and 319C.110 require the board to investigate and
take disciplinary action against licensees who violate KRS
Chapter 319C and the associated administrative regulations. This
administrative regulation details the process by which the board
completes those investigations and takes that action.

Section 1. Definitions. (1) "Act" means KRS Chapter 319C.

(2) "Board" is defined by KRS 319C.010(3).

(3) "Charge" means a specific allegation contained in a
document issued by the board or hearing panel alleging a violation
of a specified provision of KRS Chapter 319C or 201 KAR Chapter
43.

(4) "Complaint Committee” means the committee appointed
pursuant to Section 2 of this administrative regulation.

(5) "Formal complaint" means a formal administrative pleading
or notice of administrative hearing authorized by the board that
sets forth charges against a licensee or applicant and commences
a formal disciplinary proceeding in accordance with KRS Chapter
13B.

(6) ‘Initiating complaint" means an allegation alleging
misconduct by a licensee or applicant or alleging that an
unlicensed person is engaging in unlicensed practice or using a
title without holding a license.

(7) "Order" means the whole or a part of a final disposition of a
hearing.

(8) "Presiding officer" means the person appointed by the
board to preside at a hearing heldpursuant to KRS Chapter 13B,
and shall include a hearing officer, a member or members ofthe
hearing panel, or both.

(9) "Respondent" means the person against whom an initiating
or a formal complaint has been made.

Section 2. Initiating Complaint. (1) Source of initiating
complaint. An initiating complaint may be initiated by the board, by
the public, or by a governmental agency. A certified copy of a
court record for a misdemeanor or felony conviction shall be
considered a valid initiating complaint.

(2) Form of initiating complaint. Initiating complaints shall:

(a) Be in writing;

(b) Clearly identify the person against whom the initiating
complaint is being made;

(c) Contain the date;

(d) Identify by signature the person making the initiating
complaint; and

(e) Contain a clear and concise statement of the facts giving
rise to the initiating complaint.

(3) Receipt of initiating complaint. An initiating complaint shall
be submitted to the Board Office at the Department of
Professional Licensing[Office——of—Ocecupations——and
Professions].

(4) Response. A copy of the initiating complaint shall be
mailed to the respondent. The respondent shall file with the board
a written response to the initiating complaint:

(a) Within fifteen (15) days of the date on which the initiating
complaint was mailed; or

(b)1. Within a specified period of time if an extension is
requested in writing by the respondentand granted by the board.
In order to be granted an extension, the respondent shall
provide proof of good cause justifying the extension.

2. Good cause includes instances such as family
emergencies, medical needs, and undue hardship.

(5) Complaint Committee.

(a) The complaint committee shall consist of three (3)[re-meore
than-two—(2)] board members appointed by the chair of the board
to:

1. Review initiating complaints, responses, and investigative
reports;

2. Participate in informal proceedings to resolve formal
complaints; and
3. Make recommendations for disposition of initiating

complaints and formal complaints to the full board.
(b) The complaint committee may be assisted by the board

32

staff and counsel to the board.

(6) Consideration of initiating complaint. At the next regularly-
scheduled meeting of the board or as soon thereafter as
practicable, the board or the complaint committee shall review the
initiating complaint and response. The board, upon
recommendation of the complaint committee, shall determine if an
investigation is warranted, and if so, the board shall appointan
agent or representative of the board to conduct an investigation of
the initiating complaint.

(7) Investigation.

(a) If the board directs that an investigation be completed, the
respondent shall be interviewed as a part of that investigation. With
the consent of the respondent, a meeting may be scheduled at
which time the respondent may respond further to the allegations
of the initiating complaint. The board and the respondent shall
have the right to be represented at the meeting by legal counsel.
The respondentdés failure to su
an investigation shall not deprive the board of the authority to take
action pursuant to paragraph (c) of this subsection.

(b) Report of investigation. Upon the completion of the
investigation, the person or persons making that investigation shall
submit a written report to the board containing a succinct statement
of the facts disclosed by the investigation.

(c) Consideration of complaint and investigative report. Based
on consideration of the complaint; the investigative report, if any;
and the psychological or physical examination, if any, the board
shall determine if there has been a prima facie violation of the Act.

1. If it is determined that the facts alleged in the initiating
complaint or investigative report do not constitute a prima facie
violation of KRS Chapter 319C or 201 KAR Chapter 43, the board
shall provide written notice to[retify] the person or entity making
the initiating complaint and the respondent that no further action
shall be taken at the present time.

2.a. If it is determined that there is a prima facie violation of
KRS Chapter 319C or 201 KAR Chapter 43, the board shall issue a
formal complaint against the licensee or applicant.

b. In the case of a prima facie violation of KRS 319C.020(1)
and the respondent is not a licensee or an applicant, the board
shall take one (1) or all of the following actions:

(i) Issue a cease and desist order;

(ii) File suit to enjoin the violator pursuant to KRS 319C.050(2);

or
(iii) Seek criminal prosecution pursuant to KRS 319C.050(2).[

Section 3. Formal Complaint. If the board votes to file a formal
complaint, a notice of administrative hearing shall be filed as
required by KRS 13B.050.

Section 4. Formal Response. (1) Within twenty (20) days of
service of the notice of administrative hearing, the respondent
shall file with the board a written response to the specific
allegations set forth in the notice of administrative hearing.

(2) Allegations not properly responded to shall be deemed
admitted.

(3)(a) The board may, if there is good cause, permit the late
filing of a response.

(b) Good cause includes instances such as family
emergencies, medical needs, and undue hardship.

Section 5. Composition of the Hearing Panel. Disciplinary
actions shall be heard by a hearing officer and:

(1) The full board or a quorum of the board,;

(2) A hearing panel consisting of at least one (1) board member
appointed by the board; or

(3) The hearing officer alone
13B.030(1).

in accordance with KRS

bmit

t

C
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Section 6. Notification of Complainant. Upon final resolution of
a complaint submitted pursuant to this process, the board shall
notify the person or entity making the initiating complaint of the
outcome of the action in writing.

CONTACT PERSON: Kevin Winstead, Commissioner,
Department of Professional Licensing, 500 Mero Street, phone
(502) 782-8805, fax (502) 564-3969, email
KevinR.Winstead@ky.gov.

BOARDS AND COMMISSIONS
Kentucky Applied Behavior Analysis Licensing Board
(As Amended at ARRS, June 14, 2022)

201 KAR 43:071. Repeal of 201 KAR 43:070.

RELATES TO: KRS 319C.060(1)

STATUTORY AUTHORITY: KRS 319C.060(1)

NECESSITY, FUNCTION, AND CONFORMITY: KRS
319C.060 authorizes the Kentucky Applied Behavior Analysis
Board to promulgate administrative regulations required to
establish qualifications and requirements for supervisees of a
behavior analyst. This administrative regulation repeals 201 KAR
43:070 because the necessary substantive provisions of that
administrative regulation have been incorporated into 201 KAR

43:050[etherexisting—administrativeregulation] concerning the

same subject matter for improved efficiency and ease of use.
Section 1. 201 KAR 43:070, Supervisees, is hereby repealed.

CONTACT PERSON: Kevin Winstead, Commissioner,
Department of Professional Licensing, 500 Mero Street, phone
(502) 782-8805, fax (502) 564-3969, email
KevinR.Winstead@ky.gov.

BOARDS AND COMMISSIONS
Kentucky Applied Behavior Analysis Licensing Board
(As Amended at ARRS, June 14, 2022)

201 KAR 43:080. Renewals.

RELATES TO: KRS 319C.050, 319C.060

STATUTORY AUTHORITY: KRS 319C.050, 319C.060(2),
319C.120

NECESSITY, FUNCTION, AND CONFORMITY: KRS
319C.060 authorizes the board to promulgate administrative
regulations required to establish conditions for the renewal and
reinstatement of licenses. This administrative regulation
establishes procedures for the renewal of licenses.

Section 1. Renewal. (1) A behavior analyst[er—assistant
behavier-analyst] shall biennially, on or before the last day of the
calendar month during which the license was issued:

@[] File a completed Renewal and Reinstatement

{e) Paving the renewal fee established by 201 KAR 43:030:]

Section 2. Late Renewal. A behavior analyst or assistant
behavior analyst who fails to renew his or her license on or before
the last day of the calendar month during which the license was
issued may submit his or her application on or before the last day
of the calendar month following the month in which the license was
issued if accompanied by the appropriate late fee as required by
201 KAR 43:030.

Section 3. Expiration of License. (1) A license that is not
renewed before the last day of the calendar month following the
calendar month during which the license was issued shall be
expired and lapsed for failure to renew.

(2) Upon expiration of the license for failure to renew, a
behavior analyst or assistant behavior analyst shall not practice in
the Commonwealth of Kentucky.

Section 4. Reinstatement. After the last day of the calendar
month following the month in which the license was issued, a
person whose license has expired for failure to renew shall submit,
in order to have his or her license reinstatement request
considered by the Board:

(1) Payment of the reinstatement fee established by 201 KAR
43:030;

(2) Completion of the Renewal and Reinstatement Application,
Form ABA-004[ApplicationforLicense-Renewal]; and

(3) Documentation of employment from the time of expiration
of employment until the present.

Section 5. Incorporation by Reference. (1) Form ABA-004,
"[Application—for—Licensure] Renewal and Reinstatement
Application", May 2022[Oeteber2021][July2015], is incorporated
by reference.

(2) This material may be inspected, copied, or obtained,
subject to applicable copyright law, at the Kentucky Applied
Behavior Analysis Licensing Board, 500 Mero Street, 2SC 32[941
Leawooed-Drive], Frankfort, Kentucky 40601, (502) 892-4249[564-
3296], Monday through Friday, 8 a.m. to 4:30 p.m. This material is
also availabl e oiteattabaéy.gbvoar do s

CONTACT PERSON: Kevin Winstead, Commissioner,
Department of Professional Licensing, 500 Mero Street, phone
(502) 782-8805, fax (502) 564-3969, email
KevinR.Winstead@ky.gov.

BOARDS AND COMMISSIONS
Kentucky Applied Behavior Analysis Licensing Board
(As Amended at ARRS, June 14, 2022)
201 KAR 43:090. Voluntary inactive and retired status.

RELATES TO: KRS 319C

Application, [fer-Licensure-Renewal]Form ABA-004; and

(b)[€2)] Pay to the board the renewal fee established by 201
KAR 43:030.

(2) An assistant behavior analyst shall biennially, on or before

STATUTORY AUTHORITY: KRS 319C.050(1)
319C.060[319¢€]
NECESSITY, FUNCTION, AND CONFORMITY: KRS

319C.050 and 319.060 require the Applied Behavior Analysis
Licensing Board to promulgate administrative requlations
establishing licensure requirements and licensure and

the last day of the calendar month during which the license was

renewal fees [Ségg—aufehen-zes—me—beard—te—pmmwga%e

issued:

(a) File a completed Renewal and Reinstatement Application
Form ABA-004;

(b) Have a current,
Supervisory Plan; and

(c) Pay the renewal fee established by 201 KAR 43:030.

[B)Atemporarylicensed behavioranalyst shal within the
wo-(2) year period;renew-theirlicense onetime hy:

approved Report of Supervision and
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— :
inactive—and—retired—status:] This administrative regulation
establishes requirements relating to[precedures] for inactive
and retired status.

Section 1. Conditions for Inactive Status. Inactive status may
be granted to a licensee who is currently not working as a behavior
analyst or assistant behavior analyst within the Commonwealth of
Kentucky but intends to resume providing those services in the
future.

Section 2. Application for Inactive Status. (1) A licensee
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requesting inactive status shall submit a completed [an
1"Application for Inactive or Retired Status”, Form ABA-005, to the
board and include the following information:

(a) Current home address, email address, and phone number;

(b) Final date of employment in the practice of applied behavior
analysis within the Commonwealth of Kentucky; and

(c) Anticipated date of return to employment in the practice of
applied behavior analysis within the Commonwealth of Kentucky.

(2) Terms and Responsibilities. Individuals on inactive status
shall:

(a) Continue to receive general licensure updates from the
board; and

(b) Comply with the code of ethical standards as established in
201 KAR 43:040.

Section 3. Reactivation Requirement for Inactive Status. A
licensee seeking restoration to active status shall:

(1) Notify the board prior to returning to practice in Kentucky by
submitting a Renewal and Reinstatement Application, Form ABA-
004,_incorporated by reference in 201 KAR 43:080 and paying
the required fees as established in 201 KAR 43:030, including a
reinstatement fee.

(2) A licensee seeking reinstatement shall also meet
certification and licensure requirements as provided in KRS
319C.080 and show an active BCBA certification.

(3) Individuals on inactive status shall not practice or use state
licensure initials, including LBA, LaBA, TLBA, and TLaBA.

(4) Failure to complete reinstatement of a license prior to
practicing applied behavior analysis in Kentucky shall constitute a
violation of the Kentucky Applied Behavior Analyst Board code of
ethical standards as established in 201 KAR 43:040 and shall
result in referral to the board for the complaint and[fe+] disciplinary
process, in accordance with the procedures outlined in 201 KAR
43:060.

(5) Upon resumption of practice, the licensed assistant
behavior analyst shall document compliance with supervisory
requirements and shall report on his or her activities and
employment related to behavior analysis during the period in which
the analyst did not practice.

Section 4. Conditions for Retired Status. (1) Retired status is
an acknowledgement of service that may be granted to a licensed
behavior analyst or licensed assistant behavior analyst who has
retired and will no longer be conducting the practice of applied
behavior analysis in any jurisdiction.

(2) The board may grant retired status to a licensee if the
individual:

(a) Is at least sixty-five (65) years of age;[-ef]

(b) Has been a license holder in the Commonwealth of
Kentucky for at least twenty-five (25) years; or

(c) Suffers an illness or medical disability that renders the
licensee unable to continue the practice of applied behavior
analysis.

Section 5. Application for Retired Status. (1) Retired status
may be granted to a licensee upon submission of a completed an
"Application for Inactive or Retired Status", Form ABA-005, to the
board and should include the following information:

(a) Current home address, email address, and phone number;

(b) Condition[Cenditien{s)] meeting eligibility for retired
status; and

(c) Final date of employment in the practice of applied behavior
analysis within the Commonwealth of Kentucky.

(2) Terms and Responsibilities. A credential holder granted
retired status by the board shall:

(a) Be relieved of the obligation to pay the renewal fees under
201 KAR 43:030;[-and]

(b) Use the designation "-R" at the end of the acronym for the
appropriate credential such as, LBA-R or LaBA-R; and

(c) Shall comply with the code of ethical standards as
established in 201 KAR 43:040.

Section 6. Incorporation by Reference. (1) Form ABA-005,
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"Application for Inactive or Retired Status", October 2021, is
incorporated by reference.

(2) This material may be inspected, copied, or obtained,
subject to applicable copyright law, at the Kentucky Applied
Behavior Analysis Licensing Board, 500 Mero Street, 2SC32,
Frankfort, Kentucky 40601, Monday through Friday, 8 a.m. to 4:30

p.m. This material may also be found on t he
aba.ky.gov.
CONTACT PERSON: Kevin Winstead, Commissioner,

Department of Professional Licensing, 500 Mero Street, phone
(502) 782-8805, fax (502) 564-3969, email
KevinR.Winstead@ky.gov.

BOARDS AND COMMISSIONS
Kentucky Applied Behavior Analysis Licensing Board
(As Amended at ARRS, June 14, 2022)

201 KAR 43:100. Telehealth and telepractice.

RELATES TO: KRS 319C.140(2)

STATUTORY AUTHORITY: KRS 319C.140(2)

NECESSITY, FUNCTION, AND CONFORMITY: KRS
319C.140(2) requires the Applied Behavior Analysis Licensing
Board[beard] to promulgate administrative regulations related to
utilization of telehealth as a means of healthcare delivery. This
administrative regulation establishes the requirements for
telehealth and telepractice in applied behavior analysis.

Section 1. Requirements for Licensees Providing Applied
Behavior Analytic Services via Telehealth. (1) A licensee who
provides applied behavior analytic services via telehealth shall:

(@) Maintain competence with the technologies utilized,
including understanding and adequately addressing the actual and
potential impact of those technologies on clients, supervisees, or
other professionals;

(b) Maintain compliance with KRS Chapter 319C, 201 KAR
Chapter 43, and all other applicable federal, state, and local laws;

(c) At the onset of the delivery of care via telehealth, identify
appropriate emergency response contacts local to the client so that
those contacts shall be readily accessible if there is[irthe-event
of] an emergency;

(d) Protect and maintain the confidentiality of data and
information in accordance with all applicable federal, state, and
local laws; and

(e) Dispose of data and information only in accordance with
federal, state, and local law and in a manner that protects the data
and information from unauthorized access.

(2) If applied[Applied] behavior analysis commences[with—a
client-shall-net-commenee] via telehealth,[-

{b)] the licensee shall, at the initial[;-ir-persen] meeting with the
client:

(a)[+] Make reasonable attempts to verify the identity of the
client;

(b)[2:] Obtain alternative means of contacting the client other
than electronically;

(€)[3-] Provide to the client alternative means of contacting the
licensee other than electronically;

(d)[4-] Document if the client has the necessary knowledge and
skills to benefit from the type of telehealth to be provided by the
licensee; and

@5l nform the cl
informed written consent regarding:

1.[as] The limitations of using technology in the provision of
applied behavior analytic services;

2.[b:] Potential risks to confidentiality of information due to
technology in the provision of applied behavior analytic services;

3.[es] Potential risks of disruption in the use of telehealth
technology;

4.[é] When and how the licensee will respond to routine

ient in

wri ti

b eita atd 6 s
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electronic messages;

5.[es] In what circumstances the licensee will use alternative
communications for emergency purposes;

6.[£] Who else may have access to client communications with
the licensee;

7.[gs] How communications can be directed to a specific
licensee;

8.[h:] How the licensee stores electronic communications from
the client; and

9.[k] That the licensee or client may elect to discontinue the
provision of services through telehealth at any time.

Section 2. Jurisdictional Considerations. (1) A person providing
applied behavior analytic services via telehealth to a person
physically located in Kentucky while services are provided shall be
required to be licensed by the board.

(2) A person providing applied behavior analytic services via
telehealth from a physical location in Kentucky shall be required to
be licensed by the board and may be subject to licensure
requirements in other states if[where-the] services are received by
the clientin another state.

Section 3. Representation of Services and Code of Conduct. A
licensee using telehealth to deliver services shall not:

(1) Engage in false, misleading, or deceptive advertising;
orfand]

(2) Split fees.

CONTACT PERSON: Kevin Winstead, Commissioner,
Department of Professional Licensing, 500 Mero Street, phone
(502) 782-8805, fax (502) 564-3969, email
KevinR.Winstead@ky.gov.

TOURISM, ARTS AND HERITAGE CABINET
Department of Fish and Wildlife Resources
(As Amended at ARRS, June 14, 2022)

301 KAR 4:001. Selection of Fish and Wildlife Resources
Commission nominees.

RELATES TO: KRS 150.022, 150.023

STATUTORY AUTHORITY: KRS 150.022, 150.025

NECESSITY, FUNCTION, AND CONFORMITY: KRS 150.025
authorizes the department of Fish and Wildlife Resources to
promulgate administrative regulations to carry out the purposes of
KRS Chapter 150. KRS 150.022 requires that a meeting of
sportsmen in a commission[widlife] district be held to nominate
five (5) candidates for membership on the Kentucky Fish and
Wildlife Commission. These five (5) candidate names shall then be
submitted to the Governor for his__or her selection. This
administrative regulation establishes the procedures for nominating
the [five«{5)] candidates for commission membership[member].

Section 1. Scheduling of Meetings and Notification of the
Public. (1) At least thirty (30) days prior to the expiration of the term
of a member of the Fish and Wildlife Resources Commission, the
commissioner shall select the time and place for a public meeting
to select a list of five (5) nominees to submit to the governor. The
meeting shall be held within a county of the commission[wid}fe]
district that shall be[is] centrally located and easily accessible to
the majority of the sportsmen of that district.

(2) The location of the meeting shall be in a public building with
facilities adequate to accommodate the expected turnout. If more
participants attend than the facilties can reasonably
accommodate, the commissioner (or his or her designee) may
order a change in location, if a suitable site is readily available, or
may take whatever steps he or she deems necessary to
ensurefinsure] the orderly and safe conduct of the meeting.

(3) Each meeting shall be called to order at 7:30 p.m. local
prevailing time. If a change of location is called as
established[provided—for] in subsection (2) of this section, the
commissioner shall delay the beginning of the meeting for at least
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one (1) hour. The commissioner[He] may also delay the beginning
of the meeting for any other reason [he-e+she-deems-]necessary,
but [under-no-circumstances—may-|the commissioner shall not
convene the meeting earlier than the stated starting time.

(4) The facilities where the meeting is held shall be made
available to the public by at least 6 p.m. local prevailing time.

(5) The commissioner shall cause to be published in each
newspaper in the district a legal notice announcing the purpose,
time, and place of the meeting. The commissioner[He] shall also
prepare and distribute news releases announcing the meeting to all
major mass media outlets in the district. In addition, the
commissioner_shall prepare and distribute posters about the
meeting for posting at each county courthouse in the district and at
those places where sportsmen are known to gather or frequent.

Section 2. Conduct of the Meeting. (1) The commissioner, or
an official of the department designated by the commissioner, shall
serve as chair[ehairman] of the meeting[;] and [this—chairman
]shall be the final arbiter of any disputes or procedural questions
that[which-may] arise during the course of the meeting.

(2) After calling the meeting to order, the chair[ehairman]
shall explain the purpose of the meeting and the rules under which
it shall[wiH] be conducted.

(3) The chair[ehairman]
nominations.

(4) As each name is placed in nomination, the nominee shall
sign an affidavit attesting to his or her residency in the district.

(5) The chair[ehairman] shall not close the nominations until
he or she has called three (3) times for additional nominations and
has received none. Motions to close the nominations shall not be
recognized while there are still those waiting to place a name in
nomination.

(6) lf[Shoeutd] no more than five (5) names are[be] placed in
nomination, the chair[ehairman] shall declare that the purpose of
the meeting has been fulfilled and shall adjourn the meeting.

shall then open the floor to

Section 3. Balloting to Select Five (5) Nominees. (1) [f[Should]
more than five (5) names are[be] placed in nomination, the list of
nominees shall be narrowed to five (5) names by secret ballots
cast by the qualified sportsmen in attendance.

(2) The chair[ehairman] shall direct each nominee to appoint
at least one (1) individual to serve on a balloting committee. The
chair[ehairman] shall determine the number needed for this
committee, and each nominee shall be allowed an equal number of
committee members.

(3) Members of the balloting committee shall distribute ballots
to the participants in the meeting. Each ballot shall consist of two
(2) parts: an affidavit by which each participant shall attest to his or
her legal right to participate in the selection process as
established[stiputated] in KRS 150.022 and a ballot with which
the participant may vote for one (1) nominee.

(4) Each eligible participant shall complete the information
requested on the affidavit and [then—all—shall] swear an oath
attesting to the veracity of that information.

(5) Each eligible participant shall then vote for the nominee of
his or her choice on the ballot provided. Ballot boxes, overseen by
personnel of the department, shall[will] be available at designated
exits. Each eligible participant shall hand the department employee
his or her signed affidavit and shall place his or her ballot in the
ballot box.

(6) After depositing his or her ballot, each participant shall
immediately leave the meeting room and shall not return until all
ballots are cast and the ballot boxes are closed.

(7) The ballot boxes shall be opened in the presence of the
balloting committee, who shall count the ballots in the presence of
the chair[ehairman] or his or her designee[desigree(s)].

[ :

_f(_g) ediately-after the bal etys are-Gounted-and-the tesults

(8)[€9)] Each member of the balloting committee shall sign an
affidavit attesting to the ballot count and to the fact that, to the best
of his or her knowledge, the process of distributing and counting
the ballots was conducted in a fair and impartial manner. The
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chair[ehairman] shall obtain a written statement from any
committee member who feels that irregularities did occur during
the course of the meeting.

(9) Immediately after the ballots are counted and the results
certified by the balloting committee, the chair[ehairman] shall
announce the full results of the balloting and shall then adjourn the

Section 1. Deflnltlons [As—empleyed—m—SGZ—KAR—sg-O}D

() "Adm|n|strat|on of criminal justice":

(a) Means performance of the following activities: detection,
apprehension, detention, pretrial release, post-trial _release,
prosecution, adjudication, correctional supervision, or rehabilitation

meeting.

Section 4. Resolving Disputes. (1) In the event of a tie vote for
fifth and sixth place, the chair[ehairman] shall settle the issue by
the toss of a coin. Tie votes that[which] do not affect the outcome
of the selection of the five (5) names shall[wil] not be resolved.

(2) Any other disputes, whether over vote counts or over
procedural matters, shall be arbitrated immediately by the
chair[ehairman], whose decision shall be binding unless
subsequently overturned by the commission or the courts[—as

(3) Any individual who is aggrieved by a decision of the
chair[ehairman] or by any other action at the meeting may appeal
in writing to the Fish and Wildlife Resources Commission. An
appeal shall be made within ten (10) calendar days after the
meeting.

(4) Upon appeal an administrative hearing shall be conducted
in accordance with KRS Chapter 13B.

(5) Any party aggrieved by a final order of the commission may
appeal to Franklin Circuit Court in accordance with KRS Chapter
13B.

Section 5. Submission of the List of Nominees to the Governor.
(1) The commissioner shall, within five (5) working days after the
meeting, submit to the governor the names of the five (5) nominees
chosen at the meeting.

(2) If balloting was used to limit the list to five (5) names, the
commissioner shall not submit any ballot totals to the governor.

CONTACT PERSON: Beth Frazee, Department of Fish and
Wildlife Resources, Arnold L. Mitchell Building, #1 Sportsman's
Lane, Frankfort, Kentucky 40601, phone (502) 564-3400, fax (502)
564-0506, email fwpubliccomments@ky.gov.

JUSTICE AND PUBLIC SAFETY CABINET
Department of Kentucky State Police
(As Amended at ARRS, June 14, 2022)

502 KAR 30:010. Definitions for 502 KAR Chapter
30[Criminal-History-Recoerd-Information-System].

RELATES TO: KRS 15A.160, 17.140

STATUTORY AUTHORITY: KRS 15A.160, 17.140(1),
17.150(6)[-17-680]

NECESSITY, FUNCTION, AND CONFORMITY: KRS
17.140(1) requires a centralized criminal history record

information system to be established in the Justice and Public
Safety Cabinet under the direction, control, and supervision of
the commissioner of the Department of Kentucky State Police.
KRS 15A.160 authorizes[provides-and][17/-080-provide][that] the
secretary of the Justice and Public Safety Cabinet to[may] adopt
[sueh] administrative regulations to[as][are][recessary—to
preperty] administer the cabinet. KRS 17.150(6) requires the
secretary of the Justice and Public Safety Cabinet to adopt

of accused persons or criminal offenders; and|[:]

(b) [Fhe-administrationof criminaljusticeJIncludes criminal
identification _activities and dissemination of CHRI.[*Criminal
History—Record—rormation—System ' —means—a—system—including

(2) "Criminal history record information[;]" or "CHRI"[;
1[hereinafterreferred-to-as-CHRL] means information collected by
criminal justice agencies on individuals consisting of identifiable
descriptions and notations of arrest, detentions, indictments,
informations, or other formal criminal charges, and any disposition
arising therefrom, including[,—but—nettimited—te;] sentencing,

correctlonal superV|S|on and release [GHR—I—shaH—net—melade

(3) "Criminal History Record Information System" means a
system including equipment, facilities, procedures, agreements,
and organization[erganizations] thereof, for the collection,
processing, preservation, or dissemination of criminal history

record information.[“Criminalustice-agencymeans:

(4) "Criminal justice agency" means:

(a) The persons and entities listed in KRS 17.150(1);
(b) The Court of Justice and the Administrative Office of
the Courts to the extent and for purposes agreed upon between

administrative _regulations _necessary to carry out the

the secretary and Chief Justice; or

provisions of the centralized criminal history record
information _system and insure the accuracy of criminal

()1 _A government _agency or_any subunit [that]thereof
that[whieh] performs the administration of criminal justice

history record information being reported to the system.[KRS
. - - - : -

pursuant to a statute or executive order, and[which]_allocates a
substantial part of its annual budget to the administration of

establish][establishes][thecentralizedcriminal-history record
it - ! - h

I

supervision—of the Commissioner—of the Department-of the
Kentueky StatePelice:] This administrative regulation establishes
the definitions to be used in the administration of the centralized
criminal history record information system.

36

criminal justice[-of
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(5) "Disposition";

(a) Means information disclosing that criminal proceedings
have been;

1. Concluded, including information disclosing that the police
have elected not to refer a matter to a prosecutor or that a
prosecutor has elected not to commence criminal proceedings, and
also disclosing the nature of the termination of proceedings; or

2. [ ) . h :

]Indefinitely postponed and also disclosing the reason for
the[sueh] postponement; and][-]

(b) Includes[bispositions-shat-nclude][-but-not-be-limited
to]: Acquittal, acquittal by reason of insanity, acquittal by reason of
mental incompetence, case continued without finding, charge
dismissed, charge dismissed due to insanity, charge dismissed
due to mental incompetency, charge still pending due to insanity,
charge still pending due to mental incompetence, guilty plea, nolle
prosequi, no paper, nolo contendere plea, conviction[eenvicted],
youthful offender determination, death[eleeeased] deferred
disposition, dismissed-civil action, found insane, found mentally
incompetent, pardoned, probation before conviction, sentence
commuted, adjudication withheld, mistrial-defendant discharged,
executive clemency, placed on probation, paroled or released from
correctional supervision, or any other disposition deemed
appropriate by the court.

(6) [—NJ:E%—means—the—NaHenal—l:aw—Enﬁe#eemem

£ "Nonconviction data means[arrest]  information

obtained|witheut—disposition——an—interval-of—ene—(1)—year—has
elapsed] from the date of arrest to[and-no-active-prosecution-of] the

date of disposition, in matters that do not result in a conviction,

including[eharges—is—pending;—all] information disclosing that the

police have elected not to refer a matter to a prosecutor, or that a
prosecutor has elected not to commence criminal proceedings, or
that proceedings have been indefinitely postponed, including[as
well-as] all acquittals and [a#-]dismissals.

CONTACT PERSON: Brenn Combs, Staff Attorney, 919
Versailles Road, Frankfort, Kentucky 40601, phone (502) 782-
1800, fax (502) 573-1636, email brenn.combs@ky.gov.

JUSTICE AND PUBLIC SAFETY CABINET
Department of Kentucky State Police
(As Amended at ARRS, June 14, 2022)

502 KAR 30:020. Arrest and disposition reporting
procedure.

RELATES TO: KRS 17.110, 17.115, 17.140

STATUTORY AUTHORITY: 15A.160,[17-0686;] 17.150(6)

NECESSITY, FUNCTION, AND CONFORMITY: KRS
17.140(1) requires a centralized criminal history record
information system to be established in the Justice and Public
Safety Cabinet under the direction, control, and supervision of
the commissioner of the Department of Kentucky State Police.
KRS 17.110(1) requires[mandates—that] all city and county law
enforcement agencies[shal] submit to the Justice and Public
Safety Cabinet, Department of Kentucky State Police,
photographs, a set of fingerprints, and a description report of the
offense on all persons arrested[en-a-felony-charge]. KRS 17.115(2)
requires persons in charge of any penal or correctional institution
to provide the cabinet with fingerprints and descriptions on all
persons committed to their custody or detained by them on cases
where fingerprints and descriptions are taken, together with a
report of the disposition. KRS 15A.160 authorizes the secretary
of the cabinet to adopt administrative requlations to
administer the cabinet. KRS 17.150(6) requires[autherizes] the
secretary of the cabinet[Justice] to adopt administrative
regulations[that-are] necessary to carry out the provisions of the
centralized criminal history record information system and
insure the accuracy of [said-]criminal history record information
being reported to the system. This administrative regulation
establishes arrest and disposition reporting procedures.

Section 1. Offense Reporting Procedure. [Within—thirty (306}
days-of-the-arrest-for-an-offense-covered-by-KRS-17-110,-two-(2)

shot-and-a-general-deseription-report-(UOR-1)-of the-offense-shall
submitted—to—Records—Further;] Law enforcement and criminal
justice agencies shall cooperate with the Criminal Identification
and Records Branch by complying with the use of a "unique
numbering system" to allow court disposition tracing. The "unique
numbering system" shall be accomplished by the issuance of a
Uniform Citation with every [feleny—]arrest as it relates to this
administrative requlation[502—KAR—30:020] subject to an
agreement with the Chief Justice of the Supreme Court of
Kentucky as set out in Section 2(2) of this administrative
regulation.

Section 2. Disposition Reporting Procedures.

(1) Dispositions shall be submitted from each city and county
law enforcement agency to the Criminal Identification and
Records Branch[;][in—the—form—of-theUniform—Offense—Report
W%}][My%ub%qw%mspesmewpepemﬁ&ms#umem

(2) Upon suitable written agreement with the Chief Justice of
the Kentucky Supreme Court and the secretary of the Justice and
Public Safety Cabinet, a unique tracking number shall[wil] be
assigned to each offender at the time of arrest. This unique
number shall[wil] be utilized throughout the movement of the
offender through the criminal justice system, thereby enabling the
Administrative Office of the Courts to provide a system compatible
format[computertape] to the Criminal Identification and Records
Branch for automatic update of court dispositions in the CHRI files.

CONTACT PERSON: Brenn Combs, Staff Attorney, 919
Versailles Road, Frankfort, Kentucky 40601, phone (502) 782-
1800, fax (502) 573-1636, email brenn.combs@ky.gov.
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JUSTICE AND PUBLIC SAFETY CABINET
Department of Kentucky State Police
(As Amended at ARRS, June 14, 2022)

502 KAR 30:030. Audit of Criminal
Information System.

History Record

RELATES TO: KRS 17.140, 17.150, 28 C.F.R. 20.21(e)

STATUTORY AUTHORITY: KRS 15A.160,[470806;] 17.150(6)

NECESSITY, FUNCTION, AND CONFORMITY: KRS
17.140(1) requires[establishes] a centralized criminal history
record information system to be established in the Justice and
Public _Safety Cabinet under the direction,__control, and
supervision of the commissioner of the Department of Kentucky
State Police. KRS 15A.160 authorizes the secretary of the
Justice_and Public_Safety Cabinet to adopt administrative

JUSTICE AND PUBLIC SAFETY CABINET
Department of Kentucky State Police
(As Amended at ARRS, June 14, 2022)

502 KAR 30:050. Security of centralized criminal history
record information.

RELATES TO: KRS 17.140, 17.150

STATUTORY  AUTHORITY: KRS
[£7-680;]17.140, 17.150(6)

NECESSITY, FUNCTION, AND CONFORMITY: KRS[17-0680

administrative etgu ations af o direct proceedings al'.d actions 4o

Cabinet—KRS] 17.140 requires a centralized criminal history
record information system to be established[establishes;] in

15A.160[15A-060],

reqgulations to administer the cabinet. KRS 17.150(6) requires
the secretary of the Justice and Public Safety Cabinet
to[provides—that—the Secretary —of Justice—shall] adopt
administrative regulations[that—are] necessary to carry out the
provisions of the centralized criminal history record
information_system and insure the accuracy of criminal history
record information belng reported to the[eentratized—eriminal

] system. This administrative
regulation establishes the requirements for audits of the centralized
criminal history record information system and law enforcement
and criminal justice agencies that[which] submit or receive
criminal history record information to or from the centralized
criminal history record information system.

Section 1. The Criminal Identification and Records
Branch[Reeerds—Seection] shall annually conduct an in-house
audit of a random representative sample of hard copy data
contained in the centralized Criminal History Record Information
System. The scope of the audit shall include[-butis-retlimited-to]:

(1) Adherence to federal and state administrative regulations;

(2) Completeness and accuracy of CHRI;

(3) CHRI dissemination procedures;

(4) Security; and

(5) Compliance with mandated access and review procedures.
The[Said] audit shall be conducted in accordance with gurdellnes
set out in 28 C.F. R. [;] 20.21(e)[;

]. A report of the audit findings
shall be submitted by the administrative head of the Criminal
Identification and Records Branch to the commissioner,
Department of Kentucky State Police and the secretary of the
Justice and Public Safety Cabinet on or before January 10 of
each year.

Section 2. The Criminal Identification and Records
Branch[Reeerds] shall conduct, on an annual basis, audits of at
least four (4) criminal justice agencies, submitting or receiving data
from or to the centralized Criminal History Record Information
System. The criminal justice[Said] agencies shall be picked at
random. The[Sueh] audits shall be conducted in accordance with
guidelines set out in 28 C.F.R.[;] 20.21(e), utilizing the standard
audit instrument. A report of the audit findings shall be submitted to
the administrative head of the respective criminal justice agency
within thirty (30) working days after the audit has been completed.
The scope of the audit shall include[ but-retbelimited-to]:

(1) Adherence to federal and state administrative regulations;

(2) Completeness and accuracy of CHRI;

(3) CHRI dissemination procedures;

(4) Security; and

(5) Compliance with mandated access and review procedures.

CONTACT PERSON: Brenn Combs, Staff Attorney, 919
Versailles Road, Frankfort, Kentucky 40601, phone (502) 782-
1800, fax (502) 573-1636, email brenn.combs@ky.gov.
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the Justice_and Public Safety Cabinet under the direction, control,
and supervision of the commissioner of the Department of

Kentucky State Police[;—a—centralized—criminal-historyrecord
ermation-system—KRS 17 140-definesacentralized-eriminat
hi inf - ; :

7 v 7

KRS 15A.160 authorizes the secretary of the cabinet to adopt
administrative requlations to administer the cabinet. KRS
17.150(6) requires the secretary of the cabinet to promulgate
administrative regulations necessary to implement the
criminal history record information system. This administrative
regulation sets specific security standards to preserve the CHRI in
an acceptable state.

Section 1. Procedures shall be implemented in the centralized
criminal history record information system to insure that access to
criminal history record information is restricted to authorized
persons. The ability to access, modify, change, update, purge, or
destroy[-sueh] information shall be limited to authorized criminal
justice personnel, or other authorized persons who provide
operational support, such as programming or maintenance.
Technologically advanced software or[andfer] hardware designs
shall be implemented to prevent unauthorized access to criminal
history record information.

Section 2. Procedures shall be implemented in the centralized
criminal history information system to determine what persons
have authority to enter in areas where criminal history information
is stored and implement access control measures to insure entry is
limited to specific areas where authorization is valid. Further,
access control measures shall be implemented to insure
unauthorized persons are totally denied access to areas where
criminal history record information is stored.[Said] Access
constraints shall include[;—but—net—belimited—te;] the system
facilities, systems operating environments, data file contents,
whether while in use or when stored in media library, and system
documentation.

Section 3. Procedures shall be implemented in the centralized
criminal history information system to insure that computer
operations that[which] support the criminal history record
information data base, whether dedicated or shared, operate in
accordance with procedures developed or approved by the Justice
and Public Safety Cabinet, and further insure that:

(1) CHRI is stored by the computer in such a manner that it
cannot be modified, destroyed, accessed, changed, purged, or
overlaid in any fashion by unauthorized persons.

(2) Operational programs shall be[are] used that will prohibit
inquiry, record updates, or destruction of records, from any
terminal other than designated terminals within the Criminal
Identification and Records Branch.

(3) The destruction, partial deletion, total deletion, or record
correction shall befis] limited to designated terminals under the
direct control of Criminal lIdentification and Records
Branch[recoerds].
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(4) Operational programs shall be[are] used to detect and
store for the output of designated criminal justice agency
employees, all unauthorized attempts to penetrate any criminal
history record information system, program or file.

(5) The programs specified in subsections (2) and (4) of this
section shall be[are] known only to criminal justice agency
employees responsible for criminal history record information
system control or individuals in agencies pursuant to a specific
written agreement with the Justice and Public Safety Cabinet to
provide the[sueh] programs, and the operational programs shall
be[program{s)—are] continuously kept under maximum security
conditions.

(6) Procedures shall be[are] instituted to assure that any
individual or agency authorized direct access is responsible for:

(a) The physical security of criminal history record information
under its control or in its custody; and

(b) The protections of[-sueh] information from unauthorized
access, disclosure, or dissemination.

Section 4. Procedures shall be implemented in the centralized
criminal history record information system to protect CHRI from
unauthorized access, theft, sabotage, fire, flood, wind, or other
natural or manmade disasters.

Section 5. Emergency Plans Required. Written plans and
instructions dealing with emergencies described in Section 4 of this
administrative regulation shall be developed in manual form and
cover all foreseeable incidents ranging from minor accidents to
major disasters causing the destruction of computer facilities,
entire data bases, and[ardfer] CHRI contained in manual files.
Employees of the centralized criminal history record information
system shall be trained in procedures and specifically assigned
responsibilities in case of an emergency. Plans and instructions
shall include[should-be-inclusive-of-but-notlimited-te;] emergency
shutdown and evacuation procedures, a disaster recovery plan to
restart critical system functions, procedures for backup files for
critical data such as fingerprint cards, and duplicate system
designs. The commissioner of the Department of Kentucky State
Police shall make available needed personnel to reinstitute the
centralized criminal history record information system as soon as
feasible after accident or disaster.

[Seeti _ o

CONTACT PERSON: Brenn Combs, Staff Attorney, 919
Versailles Road, Frankfort, Kentucky 40601, phone (502) 782-
1800, fax (502) 573-1636, email brenn.combs@ky.gov.
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JUSTICE AND PUBLIC SAFETY CABINET
Department of State Police
(As Amended at ARRS, June 14, 2022)

502 KAR 30:060. Dissemination of criminal history record
information.

RELATES TO: KRS 11.160(1)(e), 11.160(2)(e),
17.115, 17.140, 17.147, 17.151, 17.152[171522],
17.167(4),[254-656;] 237.110(7), 311A.100

STATUTORY AUTHORITY: KRS 15.382, 15A.150,[-15-382]]
17.150(6), 17.160(3), 17.165, 17.167, 156.483, 160.151, 160.380,
161.148, 199.462(5)[(4)], 216.793, 238.525, 281A.040, 281A.300,
324.045, 329.030, 329A.025, 351.090, 351.315

NECESSITY, FUNCTION, AND CONFORMITY: KRS 17.115
requires[authorizes][provides-that] the Justice and Public Safety
Cabinet to[shall] cooperate with the state, county and city law
enforcing agencies of other states and of the United States in order
to develop and carry on an interstate and national system of
criminal identification. KRS 17.147(6) requires[provides—that] the
Department of Kentucky State Police to[shal] supply data, at their
request, to participating federal bureaus, departments, or criminal
justice agencies engaged in the administration of criminal justice
programs. [Further]KRS 17.150(6) requires the Secretary of the
Justice and Public Safety Cabinet to adopt administrative
regulations to carry out the provisions of the criminal history record
information system. This administrative regulation establishes the
conditions required for[underwhich] the dissemination of data from

the criminal history record information system[may—disseminate
datal.

15.540,
17.160,

Section 1. Dissemination of Criminal History Record
Information (CHRI). Use of CHRI disseminated to noncriminal
justice agencies shall be limited[te—the—purpose—for-which-it-was
given]. An agency or individual shall not confirm the existence or
nonexistence of CHRI to any person or agency that would not be
eligible to receive the information itself. [Bissemination—of] CHRI
shall [be—regulated—by—the—specific—category—of—criminal-history
record-information—These-categories-shalllinclude:

(1) Nonconviction data. Dissemination of nonconviction data
shall not include[-with-the-exception-of-the-computerized-Kentueky
State—Police] files available for access[acecessed] by an open
records[record] request.[directhy-to] The dissemination[Bepartment]
of nonconviction data shall[State—Pelice;] be limited,
[whether]directly or through an intermediary, to:

(a) Criminal justice agencies for purposes of the administration
of criminal justice and criminal justice agency employment;[-]

(b) Individuals and agencies for any purpose authorized by
statute, ordinance, executive order, or court order, as determined
by the General Counsel of the[;] Justice and Public Safety
Cabinet;[-]

(c) Individuals and agencies pursuant to a specific agreement[
as-outhned-in-502-KAR-30:040] with the Department of Kentucky
State Police, to provide services required for the administration of
criminal justice pursuant to that agreement;_and[:]

(d) Individuals and agencies for the express purpose of
evaluation research, or statistical activities pursuant to an
agreement with the Criminal Identification and Records Branch of
the Kentucky State Police[{Recerds)]. The agreement shall:

1. Limit the use of data to evaluation, research, or statistical
purposes;

2. Insure the confidentiality and security of the data consistent
with these administrative regulations; and

3. Provide sanctions for violations of the agreement.

(2) Conviction data. Dissemination of conviction data shall be
limited as follows:

(@) Juvenile records. Dissemination of records concerning
proceedings relating to the adjudication of a juvenile as delinquent
or in need of supervision shall not be released to the public without
court order. This restriction shall not apply to juveniles[who-were]
tried as an adult.

(b) Criminal history record checks for employment or volunteer
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purposes.

1. CHRI[Griminal-histery—record-information] concerningef] a
conviction [rature]may be disseminated to potential employers of
persons. To obtain CHRI[eriminal—history—recerd—information]
regarding convictions, a prospective employee or volunteer
through the potential employer shall complete the following
relevant form that[;lecated-on-the Kentuecky State Police-Web
site/][preseribed— by this—administrative —regulation;|[which] is
appropriate for the request;

a. Regquest for Conviction
Employment/Professional License;

b. Request for Conviction Records/Minors;

c. Request for Conviction Records/Long-Term Care
Facility;

d. Request for Conviction Records/Child Care;

e. Request for Conviction Records i Fire Department,
Ambulance Service, Rescue Squad;

f. Request for Conviction Records i _Commercial Guide
License; or

a. Request for Criminal History Record Information -
Secondary Metal Recycler Certificate.

2. The form shall include a waiver that releases the Kentucky
State Police from liability with regard to the dissemination of
conviction data. The form shall also include the name of the
potential employer, or other entity requesting the CHRI, signature
of the prospective employee or volunteer, and a witness signature.
The form shall also include sex, race, date of birth, Social Security
number, and previous addresses of the prospective employee or
volunteer.

3. The prospective employer shall be responsible for the
completion of the appropriate form and shall submit a check or
money order for twenty (20) dollars, made payable to the Kentucky

Records i

-]

(d)[¢B] Pursuant to KRS 17.167(4), employees and members of
fire departments, ambulance services, and rescue squads shall be
exempted from althe] fee[required-in-this-section].

(e)[{g)] The fee in this section shall not apply to applications for
a license, or a renewal of a license, to carry a concealed deadly
weapon. The fees for this license are provided in KRS 237.110(7).

Section 2. Electronic Log. (1)[As—eutlinred—in—502—KAR
30:040;] The computerized criminal history record information
system, as well as criminal justice and law enforcement agencies
receiving CHRI from the computerized criminal history record
information system shall electronically log all disseminations of
CHRI.

(2) The log shall contain [atleast] the following information:

(a) The name of the agency and individual receiving CHRI;[5]

(b) The date of release;[;]

(c) The individual to whom the CHRI relates;][;]

(d) The items of CHRI released;[;] and[;]

(e) In the case of secondary dissemination, the agency which
provided the CHRI.

(3) Transaction logs shall be maintained in a records subject
accessible state for at least twelve (12) months from the date of
CHRI dissemination.

Section 3. Incorporation by Reference. (1) The following
material is incorporated by reference:

State Treasurer, with the necessary release form.

(c) Nonemployment criminal records checks.

1. CHRI regarding[Criminal—history—record—information—of] a
conviction[rature] may be disseminated to individuals, entities, or
organizations in regard to potential adoptive or foster home

providers, an adult household member of a potential adoptive
or foster home provider, or for emigration or housing. To obtain

CHRI[eriminal-history-record-information] regarding convictions, an

individual shall complete the following relevant form thatHeeated
on-theKentuckyState—Police-Web-site|| i
;| [~whieh] is appropriate for the request:

a. Request for Conviction Records/Adoptions and Foster
Homes;

b. Request for Conviction Records/Emigration; or

c. Request for Conviction Records/Housing.

2. The form shall include a waiver that releases the Kentucky
State Police from liability with regard to the dissemination of
conviction data. The form shall also include the name of the
recipient individual, entity or organization, signature of the person
about whom the CHRI is being requested [irdividual-requester],
and a witness signature. The form shall also include sex, race,
date of birth, Social Security number and previous addresses of
the person about whom the CHRI is being requested[individual

applicant]. [Iheuapplwableiemnsshaﬂ%ea&fa#&w&

ition:
ed te. and . . ion.
.2. -]zequest oF—Convicto records/Emigratio 10/03
3. The applicant shall be responsible for the completion of the
form _and shall submit a check or money order in the amount of
twenty (20) dollars, made payable to the Kentucky State

7

Treasurer.[

(a) i ReguestConvictian Records i
Empl oyment/ Professional Licenseodo, 200C
(b) fARequest for Conviction Records
(c) AReguest for Co n v-Teot Caren Recor
Facilityo, 2008;
(d) fAReguest for Conviction Records
(e) i Re g Wenwittionf Records i Fire Department,
Ambul ance Service, Rescue Squado, 200¢C
(f) fRegquest for CioGommercial Guide Recor d.
Licenseo, 2008;
(a) AfRequest for Criminal Hi story
Secondary Met al Recycler Certificatec
(h) ARequest for Conviction Records/
Ho mes 0, 2009;
(i )AReguest for Conviction Records/

(i) fRequest for Conviction Records
(2) This material may be inspected, copied, or obtained,

subject to applicable copyright law, at the Kentucky State

Police, Criminal Identification _and Records Branch, 1266

Louisville Road, Frankfort, Kentucky 40601, Monday through

Friday, 8 a.m. until 4:30 p.m. This material is also_on_the

agency Web site at
http://kentuckystatepolice.org/forms/background-check-
forms/.

[Secti _ , : _ tollowi
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CONTACT PERSON: Brenn Combs, Staff Attorney, 919
Versailles Road, Frankfort, Kentucky 40601, phone (502) 782-
1800, fax (502) 573-1636, email brenn.combs@ky.gov.

EDUCATION AND WORKFORCE DEVELOPMENT CABINET
Department of Workforce Investment
Office of Vocational Rehabilitation
(As Amended at ARRS, June 14, 2022)

781 KAR 1:010. Office of Vocational Rehabilitation|
Department-of-\VocationalRehabilitation] appeal procedures.

RELATES TO: KRS 151B.190, 151B.200, 34 C.F.R. Part 361,
29 U.S.C. 722

STATUTORY AUTHORITY: KRS 13B.170, 151B.195(1), 29
U.S.C. 722(c)

NECESSITY, FUNCTION, AND CONFORMITY: KRS 13B.170
authorizes an agency to promulgate administrative regulations that
are necessary to carry out the provisions of KRS Chapter 13B
concerning administrative hearings. 29 U.S.C. 722(c) requires
state procedures for the review of determinations made by
rehabilitation personnel for basic rehabilitation services. Pursuant
to KRS 151B.200, the Commonwealth of Kentucky, agreed to
comply with all provisions relating to Federal Vocational
Rehabilitation Acts. KRS 151B.195(1) authorizes the commissioner
to promulgate administrative regulations for the department. This
administrative  regulation establishes hearing and appeal
procedures for a person seeking vocational rehabilitation benefits.

Section 1. Definitions. (1) AiAdmi ni s@r a isigefimed h e
by[has-the same meaning-as] KRS 13B.010(2).
(2) AAdministrative reviewo

me a

]

(12) ifOffi ce moheapsfis | the Foffice form
incorporated by referenced and used by an applicant, potentially
eligible, or eligible individual to request an appeal of an office
decision.

(13) fiPotentially eligible i
might[may]_be eligible for vocational rehabilitation services, but
whose eligibility has not yet been determined.

(14) fiSecretarydo means t
Workforce Development Cabinet.

ndi vid

he Secreta

Section 2. Right to Appeal[Hearing-Officer].
(1) The office shall notify every applicant, potentially eligible

individual, or eligible individual that the individual has the right to
appeal any determination made by the office that affects the
provision, denial, reduction, suspension, or cessation of that
indi vi duiaal tEh;abIINIatbOD setvlces

(2) The office shall provide to every applicant, potentially
eligible individual, or eligible individual:

(a) As established in_the Kentucky Office of Vocational
Rehabilitation Policies and Procedures Manual, the procedure
for requesting an appeal, including the name and address of office
staff to whom a request for appeal shall be submitted; and

(b) The Office Appeal Form

(3) A request for appeal shall be submitted using the Office

AppeabFormiandfsiball beasubmifted docthee office within fowrtgeh

which [the-]office personnel not involved in the initial decision

(14) days of receipt of written notice of an office decision[;]_or

conduct [cenducts-]a review of an office decision to ensure the

receipt of verbal notice of an office decision, as determined by the

decision _complies W|th officepolicy.[ Ihe—Fewew—shaH—be

date in the case record.

(3) AfAppell anto means an appli
eligible individual who requests an appeal of an office decision in
accordance with this section.

(4) "Applicant" means an individual who submits an application
for vocational rehabilitation services.

(5) AfiBranch manager o
for the operations of an office branch.

(6) fCastke meams dt he odr felectronécl
record of the vocational rehabilitation case of an applicant,
potentially eligible, or eligible individual.

(7) ACompetitive
the samemeaningas] 34 C.F.R. 361.5(c)(9).

(8)[2)] "Eligible individual" means an applicant for vocational
rehabilitation services who the office determines is an individual
with a disability who requires vocational rehabilitation services to
prepare for, secure, retain, or regain employment.

means t he

Q@) AnExecutive directordo means
the Office of Vocational Rehabilitation.
(10) fiHeari ng of ficero i s an

qualifications established[setforth] in KRS 13B.010(7) and who

(4) An appellant shall have the right to be represented by an
advocate or attorney at all appellate proceedings, and the
apeeltant shall pbeartalecost for gsbich-yrepreséniatpn. b | e or

(5) Upon receipt of a request for an administrative hearing, the
office shall:

(a) Conduct an administrative review of the decision on appeal
prior to the administrative hearing; and
o f {b) @orvene mrmddrhinistrdiive heasng withis sixty (69)i dayis, e
except that a time extension, not to exceed one (1) year, shall be

w granted upan agreement by both parties.

(6) During an appeal, the office shall not suspend, reduce, or
terminate services provided under the individualized plan for

i nit daiimed byfhhs e mpemploymeatnrless:

(a) 1t has evidence that the service was obtained through:
1. Misrepresentation;

2. Fraud;

3. Collusion; or

4. Criminal conduct; or

t h ¢) Teappellant réquests tHe actiop.c t o r

i Bedtiorv 3. AdmiaistrativevRewgiew. {1k Wpbnsreceipt lofea notice

of

of appeal, the office shall conduct an informal administrative review

has knowledge of the laws applicable to the office.

ADi4)] Aofficeo means t he Of f i i
Rehabllltatlon[and—&ts—apprepnate—staﬁ—membeps—mmo—a;e
authorized-under—state-taw-to-—perform-thefunctions—of-the-state

41

of the deC|S|0n [An—appheant—epehgmle—uqmwdeal—may—reqaest—an

(2) The director or designee shall select afan] branch
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manager[administrator-from-a-district] not involved in the action in
question who shall conduct the administrative review of the
decision within ten (10) days.

(3) The [administrater-shall-conduct-the] administrative review
shall be conducted either in person or by teleconference, and the
appellant shall be invited to participate.

(4) The branch manager[administrator] shall issue a written a
determination within five (5) business days[make-a-determination]

and notify[ferward—a—copy-to] the appellant via electronic mail or
u.S. Mall[mdmdual—and—the—eﬁree—wr#m—fwe—é)—days—ef—the

Section 4. Mediation. (1) The appellant shall have the right to
participate in mediation before an administrative hearing is

co nvened [eﬁree—and—the—appheam—epel@ble—mdmdeal—may—agree

F. S ]‘

(2) The office shall maintain a list of qualified mediators.

(3) If mediation is requested, the office shall:

(a) Choose a mediator from the list and schedule the mediation
for a date prior to an administrative hearing;

(b) Convene the mediation in a location convenient to the office
and the appellant[;]_and provide reasonable accommodations if
requested;

(c) Bear the cost of mediation; and

(d) Send a representative of the office to the mediation who is
authorized to bind the office to an agreement.[Fhe—Director—of
—rogra Senviceso ad_es_ gnee-sna e_ee_sera ediato Fe the

i iation.]

(ADI[(B)] The appellant[applicant—or—eligible—individual] shall
attend the mediation.

(5)[¢6)] Discussions or agreements arising from the

mediation[precess] shall be confidential and shall not be used as
evidence in any subsequent administrative hearing or civil
proceeding.

(6) An agreement reached by the parties through mediation
shall be documented in writing, signed by both parties prior to the

representative, reguests-this-action-]

Section 6. Client Assistance Program. The office shall advise
an applicant, potentially eligible individual, or eligible individual of:

(1) The existence of the Client Assistance Program[ereated-by
KRS-151B.225];

(2) The services provided by the program; and

(3) How to contact a program representative.

Section 7.[Seetien-8:] Findings and Decision. (1) The hearing
officer shall issue a recommended order |n accordance with KRS

conclusion of the mediation, and a copy shall be issued to both
parties.

Section 5. Administrative Hearing[Right—of—Appeal—and
tnfermation]. The office shall conduct an administrative hearing in
accordance with KRS Chapter 13B and Section 2 of this

(2) Either party shall have the right to submit exceptions to the
recommended order to the secretary[seretary] as
established[setforth] in KRS 13B.110.[twenty{20)-days-from-the

administrative requlation if[when] the appellant elects not to

participate in mediation[;] or if the mediation did not result in an

agreement.[An—applicant-or—eligible—individual-may—appeal-to-the
Director-of Program-Services determinations-made by the office

42

- lod_ withi d i

]
(3) The secretary or desrgnee [ef—the—Edueaﬂen—Gabmet]shall

Hmelyuexeegmerwled%#r&reeeﬁmended—erdep]rssue the frnal
order in accordance with KRS 13B.120[(4)-Fhe-Secretary—of-the
Education Cabinet shall issue the final order within thirty (30) days
from-expiration of the time period for filing exceptions].

Section 8 . Il ncorporation by
Office_of Vocational Rehabilitation Policies and Procedures
Manual 6, June 2022, is incorpo

(2) This material may be inspected, copied, or obtained,
subject to applicable copyright law, at the Office of Vocational
Rehabilitation, 500 Mero Street 4th Floor, Frankfort, Kentucky
40601, Monday through Friday, 8 a.m. to 4:30 p.m.

(3) This material is also available at kcc.ky.gov/vocational-
rehabilitation.

CONTACT PERSON: Susie Edwards, Vocational
Rehabilitation Administrator, Office of Vocational Rehabilitation,
500 Mero Street, 4th Floor, Frankfort, Kentucky 40601-1957,
phone 502-782-3456, fax 502-564-6745, email
SusieM.Edwards@Kky.gov.

Refer

rated

b
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Education and Workforce Development Cabinet
Department of Workforce Investment
Office of Vocational Rehabilitation
(As Amended at ARRS, June 14, 2022)

781 KAR 1:020. General provisions for operation of the Office
of Vocational Rehabilitation.

RELATES TO: KRS 138.170, 151B.185, 151B.190, 151B.200,
34 C.F.R. 361.42, 361.49, 29 U.S.C. 722, 723

STATUTORY AUTHORITY: KRS 151B.195(1)

NECESSITY, FUNCTION, AND CONFORMITY: KRS 151B.200
authorizes the office[aceepts—and-agrees—to] comply with federal
acts relating to vocational rehabilitation when these acts apply to joint
state and federally funded vocational rehabilitation programs. KRS
151B.195(1) requires the Executive Director of the Office of Vocational
Rehabilitation to promulgate administrative regulations governing
services, personnel, and administration of the State Vocational
Rehabilitation Agency. This administrative regulation establishes
general criteria for the provision of rehabilitation services and is
necessary in order to distribute limited funds available for that purpose.

Section 1. Definitions. (1) "Applicant" means an individual who has
signed a letter or document requesting vocational rehabilitation
services and who is available to complete an assessment.

(2) "Eligible individual" means an individual with a disability
who has been determined by the office to meet the basic
conditions of eligibility for vocational rehabilitation services as
defined in 34 C.F.R. 361.42.

(3) "Occupational equipment” means equipment essential to
perform the job duties at the job site and required as a condition of
employment.

(4) "Office" means the Office of Vocational Rehabilitation and
its staff members who are authorized under state law to perform
the functions of the state regarding the state plan and its
supplement.

(5) "Relative" means an individual related to another individual
by lineage, marriage, or adoption and includes a:

(a) Spouse;

(b) Parent;

(c) Grandparent;

(d) Brother;

(e) Sister;

(f) Son;

(g) Daughter;

(h) Grandchild;

(i) Aunt;

() Uncle;

(k) Niece;

() Nephew; and

(m) First cousin.

{6)"visual impairment means-an-Rdividual-has-a-condition-of
the—eye—which—constitutes el ESHF]S ar—the—indiidual &

Section 2. Employees' Request for Services. (1) An employee
of the office who wishes to request rehabilitation services shall
advise the Director of Field[Program] Services or a designee.

(2) The Director of Field[Program] Services or a designee and
the employee shall select a counselor to take the request for
services. If practicable, the counselor shall be located in an
adjacent district to the district in which the employee resides.

Section 3. Employees' Relatives' Request for Services. (1) An
employee of the office shall not take a request for services or
provide vocational rehabilitation services to a relative.

(2) The relative shall be referred to the Director of
Field[Pregram] Services or a designee.

(3) The Director of Field[Program] Services or a designee and
the individual shall identify a staff member who is not a relative to
take the request for services and to provide services as deemed
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appropriate.

Section 4. Legal Fees. The office shall not be responsible for
any fees incurred by an applicant or eligible individual for legal
services.

Section 5. Payment Rates for Purchased Services. (1) A
service vendor shall not charge or accept from the applicant,
eligible individual, or a relative payment for services unless the
amount of the charge or payment is first presented to the office.

(2) Payment to out-of-state vendors shall be governed by the
rates established by the vocational rehabilitation agency in the
state where services shall be provided.

Section 6. Potentially Terminal lliness. Services shall not be
provided to individuals with a potentially terminal illness unless:

(1) There is a favorable medical prognosis for recovery; or

(2) There is a prospect of survival for a reasonable period of
time, allowing a return to work for at least twelve (12) months (work
life expectancy).

(a) If surgery, chemotherapy, nuclear medical treatment, or
similar ancillary medical service is expected to cure the condition, it
may be provided as with another medical problem.

(b) If the attending physician feels the prognosis is guarded,
the office shall request a letter indicating the individual's work life
expectancy. For those individuals with a twelve (12) month work
life expectancy services may be considered.

Section 7. Second Opinions. (1) The office may seek a second
opinion from a qualified practitioner before determining eligibility or
before authorizing services_if the office has reason to believe that a
second opinion would provide more information necessary to
determine eligibility.

(2) If the office determines that eligibility is not met or does not
authorize services, an individual may utilize the appeals process
established in 782 KAR 1:010.

Section 8. Self-employment Enterprises. The requirements
established in this section shall be met prior to planning for self-
employment for an eligible individual.

(1) An eligible individual shall undergo an assessment to
determine work skills]j tak— i i ilities;
functional

and)] interests, interpersonal skills, related
capacities,[aptitudes,—personality—traits] and other pertinent
characteristics[-as-preseribed-by-the-office].

(2) An eligible individual shall participate in prevocational and
small business training as established in the Kentucky Office of
Vocational Rehabilitation Policies and Procedures Manual,
incorporated by reference in 781 KAR 1:010[prescribed-by-the
office].

(3) An eligible individual shall obtain any required license,
permit, certificate, or lease, and be in conformity with all federal
and state laws and local ordinances to commence an enterprise.

(4) An eligible individual seeking to develop a self-
employment[self-employment] enterprise requiring start up costs of
more than $1,000 shall:

(a) Complete a feasibility study; and

(b) Submit a business plan and have it approved by the office
pursuant to the Kentucky Office of Vocational Rehabilitation
Policies and Procedures Manual, incorporated by reference in 781
KAR 1:010, prior to provision of services. The business plan shall
consist of the following:

. Executive summary;

. Description of product or service;

. Assessment of available consumers to be served;
. Competitors currently in operation in the industry;
. Marketing plan;

. Costs of production;

. Management details and structure; and

. Detailed financial analysis.

(5) The office shall not be the sole source of capitalization for a
self-employment enterprise with start up costs of $5,000 or more.

(a) In addition to requirements under subsection (4)_of this section,

O~NO U WNPE



VOLUME 49, NUMBER 17 JULY 1, 2022

an eligible individual seeking financial assistance with start up costs of
$5000 to $10,000 shall contribute fifty (50) percent of the cost in excess
of $5,000 either in capital or documented value of existing equipment

(e) By the end of the second term or semester and throughout
each subsequent term or semester, the student shall achieve the
higher of[ef]:

used in the daily operation of the business[in-kind-reseurees] and ninety
(95) percent of the cost in excess of $10,000.

(b) An eligible individual shall provide documentation that the
assets necessary for the required financial participation are in
place prior to provision of services by the office.

(6) The total office expenditures toward the start up costs for a
self-employment[self—employment] enterprise shall not exceed
$10,000 unless:

(a) All provisions of subsections (1) through (5) of this section
are met; and

(b) 1. The nature
needs make it necessary that the service be provided,;

2. The denial of the service will prohibit the individual from
achieving the vocational goal; or

3. The provision of the service will result in a cost savings to
the office.

Section 9. Gender Reassignment[Sex-Change]. Office funds
shall not be used to pay for gender reassignment[sex-change]
surgery.

Section 10. Tools and Equipment. The eligible individual shall
return tools, equipment, and supplies to the office if[when] no
longer used for the employment outcome.

Section 11. Training. Postsecondary training shall be provided
for an eligible individual pursuant to this section.

(1) Except as provided in subsections (3) and (4) of this
section, tuition and initial registration fees provided to the training
facility of the eligible individual's choice shall not exceed those of
the highest rate charged by a state-supported training facility in
Kentucky that offers similar vocational preparation. If there is no
similar program in the state, the amount of support shall be[is]
determined by the current fee for service memo.

(2) The Director of Field[Pregram] Services or a designee
shall[may] make exceptions to the limitations provided by
subsection (1) if it is clearly demonstrated that exceptions are
necessary to achieve the employment outcome as
established[defined] in 34 C.F.R. 361.5(b)(16).

(3) The office shall provide tuition and initial registration fees
for postsecondary programs for the deaf recognized by the U.S.
Congress as national programs due to the provision of essential
support services including:

(a) Interpreting services;

(b) Note-taking services; and

(c) Tutoring services.

(4) Other postsecondary programs for the deaf offering
interpreting services, note-taking services, and tutoring services
shall be used if the total cost of attendance does not exceed the
total cost of tuition, fees and interpreting services, note-taking
services, and tutoring services at the highest rate charged by a
state-supported training facility in Kentucky that offers similar
vocational preparation.

(5) Training shall be purchased only from training facilities that are
accredited or licensed by accreditihg or licensing bodies and
that[whieh] comply with all applicable state and federal requirements.

©) S ) .

£A] An eligible individual planning to attend a postsecondary
training facility shall apply for all financial assistance available
through the training facility.

(7) An eligible post-secondary student shall:

(a) Maintain full-time status as defined by the institution;

(b) Maintain less than full-time status if full-time status is
inconsistent with the
capabilities; or

(c) Maintain less than full-time status for one (1) semester if
those hours are needed to graduate in the current year;

(d) All coursework shall facilitate the achievement of positive
outcomes.

o f onal hekabilitationl i

"

consumer 6s
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1.An overall A"Co grade

2. Standing required for admission, licensure, or certification.

() An exception to a requirement established in subsection (1)
or (4) of this section shall:

1. Be granted if the student:

a. Has a need or circumstance that renders him unable to meet
the requirement; and

b. Notifies the counselor of the need or circumstance prior to a
change of standing at the institution.

2. Not be granted for the requirements established in
ghbsectiod &) of ¥his seatibni for a period beyond one (1) semester.

(8) The student shall provide the counselor with a copy of
course grades as soon as possible after the end of each term or
semester.

(9) If the student does not maintain the standards of this
section, the counselor shall:

(a) Terminate service[serviced] at the institution of higher
education; and

(b) Simultaneously notify the student of the appeal procedure
established in KRS 138.170.

(10) A service terminated under subsection (12) of this section
shall be reinstituted if the student:

(a) Successfully appeals
accordance with KRS 138.170; or

(b) Subsequently meets the standard under which the service
was terminated.

the counselors decision, in

Section 12. Computer Hardware and Software Purchases. (1)
Except as provided in subsection (2) of this section or in Section 13
of this administrative regulation, the office shall not purchase a
computer, microcomputer, or_other hardware or software for the
personal use of an applicant or eligible individual.

(2) The office shall consider the provision or upgrade or
replacement of computer hardware and software if the equipment

is:

(a)1. [Fhe—equipment—is—]Essential to compensate for the
limitations caused by the disability; or

2. [The—eguipment-is—]Required for the eligible individual to
achieve or maintain a vocational objective of competitive
integrated employment; and

(b) One (1) of the following criteria are met:

1. The equipment is required for vocational preparation;

2. The equipment is required to perform the job and no
provision is made by the employer to supply the equipment; or

3. The equipment enables an eligible individual to become
competitive in_an integrated setting with nondisabled employees

performing the same duties.

Section 13. [SecondTime-Upgrades—or—Replacements—(1)

Section—14-] Medical Treatment[Fransplants—or—tmplants]. A
medical treatment or [transplant-orimplant] procedure that[which]
is experimental or that[which] does not have a consistent record
of significant improvement in vocational functioning in better than
fifty (50) percent of the subjects shall not be provided by the office.

uni que strengths, abilities,

Section 14.[Section—15:] Vehicle Purchase. The office shall not
purchase a vehicle unless the occupation of the eligible individual
requires a vehicle as occupational equipment.

aver age,;

and

or
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CONTACT PERSON: Vocational

Susie
Rehabilitation Administrator, Office of Vocational Rehabilitation,
500 Mero Street, 4th Floor, Frankfort, Kentucky 40601-1957,

Edwards,

phone 502-782-3456, fax email

SusieM.Edwards@ky.gov.

502-564-6745,

Education and Workforce Development Cabinet
Department of Workforce Investment
Office of Vocational Rehabilitation
(As Amended at ARRS, June 14, 2022)

781 KAR 1:030. Order of selection and economic need test
for vocational rehabilitation services.

RELATES TO: KRS 151B.190, 34 C.F.R. 361.36, 361.53,
361.54, 29 U.S.C. 721(a)(5), (15), (21)(A)

STATUTORY AUTHORITY: KRS 151B.185(2), (3),
151B.195(1), 29 U.S.C. 709(c), 34 C.F.R. 361.36, 361.54

NECESSITY, FUNCTION, AND CONFORMITY: KRS
151B.195(1) requires the Executive Director of the Office of
Vocational Rehabilitation to promulgate administrative regulations
governing the services, personnel, and administration of the State
Vocational Rehabilitation Agency. 34 C.F.R. 361.36(c) requires the
office to determine, prior to the beginning of each fiscal year,
whether to establish and implement an order of selection for state
vocational rehabilitation services. 34 C.F.R. 361.36(d)
requires[establishes] federal guidelines for the imposition of an
order of selection. 34 C.F.R. 361.54(b) authorizes the office to
consider an individual's financial need for vocational rehabilitation
services. This administrative regulation establishes when an order
of selection and an economic need test shall be applied to the
provision of vocational rehabilitation services in order to distribute
limited funds more equitably over the entire population of otherwise
eligible individuals.

Section 1. Definitions. (1) "Eligible individual" means an
individual who has been determined by the office to meet the basic
conditions of eligibility for vocational rehabilitation services.

(2) "Executive director" means Executive Director of the Office
of Vocational Rehabilitation.

(3) "Individual with a most significant disability" means an
individual who has a [significant] disability that limits two (2) or
more areas of functional capacity][ :

(4) "Functional capacity" means the capacity to perform tasks
required in employment including:

(a) Mobility;

(b) Communication;

(c) Self-care;

(d) Self-direction;

(e) Interpersonal skills;

(f) Work tolerance; or

(g) Work skills.

(5) "Office" means the Office of Vocational Rehabilitation, and
its appropriate staff members who are authorized under state law
to perform the functions of the state regarding the state plan and its
supplement.

(6)fiNesni gnf i
limit a functional capacity.

cant disabilityo

Section 2. Economic Need. (1) Economic need shall be
considered in determining whether to grant vocational rehabilitation
services.

me an

(2) The executive director shall exempt services from the
economic needs test if the office is able to provide services to all
eligible individuals with significant disabilities pursuant to Section 3
of this administrative regulation, with consideration of applicable
comparable benefits as provided in 34 C.F.R. 361.53.

(3) An economic needs test as established in subsection (5) of
this section shall be applied as a condition for furnishing the
following vocational rehabilitation services:

(a) Physical and mental restoration services;

(b) Tuition and registration fees for vocational or college
training;

(c) Maintenance other than diagnostic;

(d) Transportation other than diagnostic;

(e) Services, other than diagnostic, to members of an
individual 6s family necessary
the individual with a disability;

(f) Occupational licenses, tools, equipment, or initial stock
(including livestock) or supplies;

(g) Postemployment services except as provided in subsection
(4)(a)-(m) of this section;

(h) Other goods and services which can reasonably be
expected to benefit an eligible individual in terms of employment
outcomes;

(i) Initial vehicle and property modifications in excess of
$10,000;

(j) Second or subsequent vehicle modifications regardless of
cost;

(k) Vehicle modification repair or upgrades; or

(I) Hearing aid in excess of $1,000.

(4) The following services shall be excluded from an economic
needs test:

(@) Assessment for determining eligibility and vocational
rehabilitation needs;

(b) Counseling and guidance;

(c) Placement;

(d) Services provided by staff at state-owned and operated
rehabilitation facilities;

(e) Rehabilitation technology except as specifically provided in
subsection (3) of this section;

(f) Communication
language;

(g) Books, supplies, tools, or equipment for vocational or other
training;

(h) Supported employment;

(i) Interpreter services for the deaf;

(j) Reader services for the blind,;

(k) Personal assistance services;

() Tutors, note takers, or assistive technology education aids;

assistanc

or

(m) Other training, including driver training, on-the-job training,
job coaching, job development, or job training.

(5) The officeds economic
most current Kentucky Median Adjusted Gross Income developed
by the U.S. Department of Commerce. If the individual has a
monthly income that exceeds 100 percent of the most current
median gross income, the individual shall apply the excess income
to rehabilitation services necessary to achieve the employment
goal except as provided for in 34 C.F.R. 361.54.

Section 3. Order of Selection. If the executive director
determines that the office shall be unable to provide services to all
eligible applicants, the office shall implement the order of selection
on a state-wide basis. (1) An eligible individual previously declared
eligible for and receiving vocational rehabilitation services under an
individualized plan for employment shall not be affected if the office
implements an order of selection.

(2) The order of selection shall not regulate the provision of
mformatiod or seferpal skrvicesy t hat does not

(3) On implementation of the order of selection, the office shall
continue to accept referrals of and applications from individuals
with disabilities.

(4) The order of selection shall not regulate the provision or
authorization of assessment for determining eligibility.

t

[o]

needs

t

he

t e
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(5) An applicant shall be declared eligible or ineligible as
appropriate.

(6)(@) An eligible individual entering accepted status after
implementation of the order of selection shall be assigned to a
priority category.

(b) If the priority category is open, the individual shall be
served.

(c) If the priority category is closed, the individual's case shall
be held on a waitlist in accepted status until the priority category
assigned is opened or the order of selection is lifted.

(7) The order of selection shall permit immediate
reclassification into a higher priority category if circumstances
justify the reclassification.

(8) If the office is unable to provide services to all eligible
individuals with significant disabilities, the office shall serve eligible
individuals with a most significant disability first and then serve
eligible individuals with a significant disability on a first-applied,
first-served basis, as established by the date of application within a
category. If funds become available, the executive director and
Statewide Council for Vocational Rehabilitation shall adjust the
priority categories to be served as appropriate to provide services
to as many consumers as funds allow.

(9) The order of selection established[deseribed] in this
section shall be followed with the categories to be served
designated at the time of implementation.

(10) The order of selection shall have [five—(5)] priority
categories as follows:

(a) Priority Category | - eligible individuals with a most
significant disability that limits three (3) or more functional
capacities;

(b) Priority Category Il - eligible individuals with a most

significant disability that limits two (2) functional capacities[whe

(c) Priority Category Il - eligible individuals With' a [most
]significant disability that limits (1) one functional capacity[whe

I;
(d) Priority Category IV - Eligible individuals with a non-
significant[significant] disability[whe-have-seriouslimitations-in-one

. . ’ _ P . P .
:} i Y i ]g. y 8

CONTACT PERSON: Susie Edwards, Vocational
Rehabilitation Administrator, Office of Vocational Rehabilitation,
500 Mero Street, 4th Floor, Frankfort, Kentucky 40601-1957,
phone 502-782-3456, fax 502-564-6745, email
SusieM.Edwards@ky.gov.

EDUCATION AND WORKFORCE DEVELOPMENT CABINET
Department of Workforce Investment
Office of Vocational Rehabilitation
(As Amended at ARRS, June 14, 2022)

781 KAR 1:040. Assistive[Rehabilitation]
services.

technology

RELATES TO: KRS 151B.190, 29 U.S.C. 705(30), 723, 34 C.F.R.
361.5(c)(9)[(b)21)], 361.42, 361.45, 361.46

STATUTORY AUTHORITY: KRS 151B.185, 151B.195

NECESSITY, FUNCTION, AND CONFORMITY: KRS
151B.195 requires the Executive Director of the Office of
Vocational Rehabilitation to promulgate administrative regulations
governing the services, personnel, and administration of the State
Vocational Rehabilitation Agency. This administrative regulation
establishes[preseribes] the requirements for the provision of
assistive[rehabiitation] technology services in order to distribute
limited funds more equitably over the entire population of otherwise
eligible individuals.

Section 1. Definitions.
(1) "Assistive technology specialist" means an individual
who analyzes the needs of individuals with disabilities, assists

in the selection of the appropriate assistive technology, and
trains the eligible individual on how to properly use the
specific equipment.

(2) "Certified driver rehabilitation specialist’ means a driver
rehabilitation specialist who has obtained certification to provide
services from the Association for Driver Rehabilitation Specialists.

(3)[€2)] "Driver evaluation" means a clinical and behind-the-
wheel evaluation by a certified driver rehabilitation specialist to
identify an eligible
that person to drive independently.

(A)[63)] "Driver rehabilitation specialist' means an individual
who plans, develops, coordinates, and implements driver
rehabilitation services for individuals with disabilities.

(B)[(4)] "Driver training" means behind-the-wheel instruction
required to teach an individual with a disability to drive with or
without vehicle modifications.

(6)[¢5)] "Eligible individual" means an individual who has been
determined by the office to meet the basic conditions of eligibility for
vocational assistive[rehabilitation] services as defined in 34 C.F.R.
361.42.

(N[¢6)] "Extended driver evaluation" means additional
evaluation necessary in those cases in_which[where] an
individual 6s ability to drive
evaluation.

B)[€A] "Family" means spouse, children, parents,

grandparents, or siblings.

(9)[€8)] "Individualized plan for employment" means a written
plan for a specific employment outcome as required by 34 C.F.R.
361.46.

(10)[¢9)] "Office" means the Office of Vocational Rehabilitation
and its staff members who are authorized under state law to
perform the functions of the state regarding the state plan and its
supplement.

(11) "Structural addition" means any improvement to real
property that would increase the square footage or footprint of the

property.

Section 2. Driver Rehabilitation Technology Services.

(1) Driver rehabilitation technology services may be provided if:

(a) Personal transportation is required to meet the job goals
specified on the individualized plan for employment;

[ .

. .(b). g‘.l e odes—o —traRsporation—that- would—enable—the
€ gible .d M d_ua to-eftectively meet the ueeat’e a-goaras state‘el
the .d“’dHa zed P 9;] employment—such—as—public

(b)[(e)] The individual meets the economic need qualifications
established in 781 KAR 1:030; and

(Q)[¢H] The individual is within a category that is presently
being served in the Order of Selection as established in 781 KAR
1:030.

(2) Driver training and extended driver evaluation may be
provided if:

(@) The services are recommended by a certified driver
rehabilitation specialist;

(b) If vehicle modification is required, the applicant or eligible
individual meets the criteria for vehicle modification, as established
in Section 3 of this administrative regulation;[-and]

(c) The applicant or eligible individual agrees to obtain
additional practice as recommended by a certified driver
rehabilitation specialist; and][-]

(d) The applicant or eligible individual owns or has access to
an appropriate vehicle both during and[-musteurrently-ewn-of
haveaccessto—an—appropriate—vehiele] _upon completion of
driverds training.

(3) Driver rehabilitation technology services may be provided to
an applicant or eligible individual who does not meet the
requirements of subsection (2) of this section if the Director of Field

Services[Pregram-Services] or designee determines:
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(@) That documentation exists that failure to provide the
services will preclude the successful completion of the
individualized plan for employment; or

(b) The provision of the service would result in a substantial
cost savings to the office.

Section 3. Vehicle Modification Services.

(1) Modification of a private vehicle shall be authorized if the
eligible individual:

(a) Completes a driver evaluation and vehicle modification
assessment by a rehabilitation technology specialist; and

(b) Obtains a vehicle modification prescription from a certified
driver rehabilitation specialist.

(2) Modification of a private vehicle shall be provided on the
most cost-effecti ve vehicle necessary
transportation for employment, using the most cost-effective
means of modification.

(3) Recoverable, nonpermanent modifications shall
provided for private vehicles if available and cost-effective.

(4) A vehicle modification shall not be performed on a vehicle
other than that recommended by a certified driver rehabilitation
specialist, unless:

(a) The
and

(b) The individual assumes all costs associated with the
modification of the vehicle in excess of the cost of modification of
the recommended vehicle.

(5) Before a non-recoverable, permanent vehicle
modification will be approved, an eligible individual shall obtain a

Kentuc |Ice]15e[dap£epe—a-\¥em@|een$9dmeaneﬂ

(6) A non- recoverable permanent vehlcle mod|f|cat|on
costing in excess of $5,000 shall not be delivered to the eligible
individual unless the eligible individual provides proof of insurance
for the replacement cost of the vehicle and vehicle modifications.

(7) A vehicle modification costing in excess of $10,000 shall
not be provided unless the eligible individual:

(@) Has a vocational objective of competitive integrated

be

vehicle can be modi fi

valid

for

ed

change in status or function that necessitates a change in driving
equipment or vehicle chassis;[-and]

(b) The eligible individual is employed in _a competitive
integrated employment setting; and

(c) The eligible individual completes a driver evaluation or
non-recoverable, permanent vehicle modification assessment
as established in the Kentucky Office of Vocational
Rehabilitation Policies and Procedures Manual, incorporated
by reference in 781 KAR 1:010.

(2) If the vehicle upgrade involves the purchase of a driving
system, the vehicle shall be inspected by an assistive[a
rehabilitation] technology specialist and found:

(a) To be appropriate for the proposed modification; and

(b) To meet all manufacture requirements for the proposed
drivingsystem.di vi dual 6s personal

(3) A repair to a vehicle modification shall be provided if:

(a) The eligible individual is currently competitively employed in
an integrated setting, as defined in 34 C.F.R. 361.5(c)(9)[{b}3H)];

(b) The repair is not required as a result of the eligible
individual 6s negligence, mi sus
to provide proper maintenance of the equipment;

(c) The eligible individual provides the office with maintenance
retoods for ¢he tehicle larel vehicledmodificadiang[tarédb

(d) An assistive[A-rehabilitation] technology specialist:

1. Inspects the maintenance records of the vehicle and vehicle
modifications;

2. Determines that the maintenance has met manufacturer
requirements;

3. Inspects the vehicle and modifications; and

4. Determines that is reasonable to repair the modification;
and

(e) The eligible individual completes a driver evaluation by
a certified driver rehabilitation specialist and obtains a non-
recoverable, permanent vehicle modification prescription from
the specialist, if requested by the office as established in the
Kentucky Office of Vocational Rehabilitation Policies and
Procedures Manual, incorporated by reference in 781 KAR
1:010.

employment;

(b) Is employed, actively seeking work, or has a reasonable
expectation of beginning work within six (6) months; and

(c) The Director of Field Services[Program—Services] or
designee determines that the modification has a direct relationship
to the employment objective and that failure to provide the
modification would prevent the successful achievement of the
employment objective.

(8) Vehicle modifications in excess of $10,000 shall not be
provided on a used vehicle unless:

(a) The vehicle is no more than two (2) years old;

(b) The odometer on the vehicle reads no more than 50,000
miles; and

(c) An_assistive[A—rehabilitation] technology specialist
inspects the vehicle and determines that it is appropriate for the
required modification.

(9) Vehicle modifications shall not be performed on a leased
vehicle unless:

(@) An__assistive[A—rehabilitation] technology specialist
inspects the vehicle and determines that it is appropriate for the
required modification;

(b) Written permission for the specific modification is obtained from
the leasing company; and

(c) Recoverable, nonpermanent equipment is used.

(10) The eligible individual shall be solely responsible for
providing maintenance, repair, and upkeep to the modifications as
established[specified] in any relevant warranties.

(11) The eligible individual shall pay for any maintenance,
service, and repairs for modifications not under warranty except as
provided in Section 4(2) of this administrative regulation.

Section 4. Upgrade and Repair of Vehicle Modifications.

(1) An upgrade to a vehicle modification shall not be provided
unless:

(a) The upgrade is required due to a medically documented

47

(4) An upgrade or repair to a vehicle modification costing in
excess of $10,000 shall not be provided unless the Director of
Field Services[Program—Services] or designee determines that
failure to provide the update or repair would prevent the successful
maintenance of competitive integrated employment or would
result in a significant cost savings to the office.

(5) An upgrade or repair may be provided to an eligible individual
who does not meet the requirements of this section if the Director of
Field Services[Proegram-Services] or designee determines:

(@) That documentation exists that failure to provide the
services will preclude the successful completion of the
individualized plan for employment; or

(b) The provision of the service would result in a substantial
cost savings to the office.

Section 5. Repeat Vehicle Modifications.

(1) Except as provided in this section, the office shall not
provide more than one (1) vehicle modification per eligible
individual.

(2) The office shall provide a repeat vehicle modification if:

(@) The eligible individual is currently working in a
competitive[an] integrated[——competitive] employment

as defined in 34 C.F.R.

setting[competitively—employed)],
361.5(c)(9)[byEH);

(b) The eligible individual has a five (5) year work history since
the last modification and has been working consistently for a
minimum of two (2) years;

(c) The previously modified vehicle has at least 105,000
additional miles on it since the last modification;

(d) An__assistive[A—rehabilitation] technology specialist
inspects the vehicle and modifications and recommends
replacement of the vehicle or modifications;

(e) The eligible individual provides the office with a
maintenance record for the vehicle and modifications that
demonstrates that the maintenance has been provided according

e

needs;

1
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to manufacturer requirements;

(f) The eligible individual completes a driver evaluation by a
certified[rehabilitation] technology specialist and obtains a
vehicle modification prescription from the specialist; and

(g) The Director of Field [-Pregram] Services or designee
determines that failure to provide the repeat modification will
prevent successful maintenance of competitive integrated
employment or would result in a significant cost savings for the
office.

Section 6. Property Modification.

(1) Permanent, nonrecoverable modification to a private home,
business, or property may be provided if:

(a) A qualified rehabilitation counselor determines it is essential
to achieve the employment objective of the eligible individual;

(b) The eligible individual meets economic needs qualifications
established in 781 KAR 1:030;

(c) A qualified rehabilitation counselor determines that failure to
provide the modification will preclude the successful achievement
of the employment goal;

(d) A property modification assessment is completed by an
assistive[arehabilitation] technology specialist;

(e) The eligible individual or family member owns the property
to be modified and is current on any mortgage payments;

(f) The eligible individual has not received permanent,
nonrecoverable modifications to a home from the office in the past;
and

(g) The eligible individual is within a category that is presently
being served in the order of selection as established in 781 KAR
1:030.

(2) Property modifications in excess of $30,000 or twenty (20)
percent of the Property Value Administrator (PVA) assessment
value of the home or property, whichever is less, shall not be
provided.

(3) Property modifications shall be limited to the most cost
effective means of safely addressing the disability needs of the
eligible individual as required for employment and shall:

(a) Be recoverable, nonpermanent modifications, if possible;

(b) Be cost effective;

(c) Provide access to one (1) entrance to and exit from the
home, business, or property;

(d) Provide access to entrance to and exit from one (1)
bathroom area and use of the facilities in that bathroom;

(e) Provide access to entrance to and exit from one (1)
bedroom area; and

(f) Allow access to corridors necessary to access the bathroom
and entrance and exit area of the property.

(4) Property modifications shall not be provided to homes or
properties purchased within the last two (2) years unless there is
medical documentation to support a finding that there has been a
significant change in status or function of the eligible individual that
has occurred since the initial purchase of the property, and that
finding could not have been anticipated when the home or property
was purchased.

(5) Property madifications shall not include structural additions
to existing properties or the purchase of new property.

(6) The office shall not restore modified property to its original
condition or upgrade areas of the property not affected by the
modification into compliance with current local building codes.

(7)(@) A request from the individual to make changes or
additions to the recommendation of the assistive technology

maintenance, service, and repairs for modifications not under
warranty.

(10) Property modifications shall be provided to an eligible
individual that does not meet all the requirements of this section if
the Director of Field[Program] Services or designee determines
that failure to provide the modification would prevent the successful
achievement of the vocational objective or would result in a
significant cost savings to the office.

CONTACT PERSON:
Rehabilitation Administrator,

Susie Edwards, Vocational
Office of Vocational Rehabilitation,

500 Mero Street, 4th Floor, Frankfort, Kentucky 40601-1957,
phone 502-782-3456, fax 502-564-6745, email
SusieM.Edwards@Kky.gov.
Education and Workforce Development Cabinet
Department of Workforce Investment
Office of Vocational Rehabilitation
(As Amended at ARRS, June 14, 2022)
781 KAR 1:050. Carl D. Perkins Vocational Training

Center[Carl-D-Perkins-Comprehensive-Rehabilitation-Center].

RELATES TO: KRS 151B.190, Chapter 387, 34 C.F.R.
361.42, 29 U.S.C. §701 et seq.[706(8}A)]

STATUTORY AUTHORITY: KRS 151B.185, 151B.195

NECESSITY, FUNCTION, AND CONFORMITY: KRS
151B.195 authorizes[direets] the Executive Director, Office of
Vocational Rehabilitation to promulgate administrative regulations
governing the services and administration of the Office of
Vocational ~ Rehabilitation.  This  administrative  regulation
establishes the criteria for admission to and discharge from the
Carl D. Perkins Vocational Training Center [Car—B—Perkins

Comprehensive Rehabilitation Center].

Section 1. Definitions. (1) "Applicant” means an individual who
has signed a letter or document requesting vocational rehabilitation
services and for whom the following minimum information has
been furnished: name and address, disability, age and sex, date of
referral, and source of referral.

(2) "Director" means Division Director of the Carl D. Perkins
Vocational Tramlnq Center (CDPVTC)[Car—Db-—Perkins

1.

(3) "Discharge" means an individual[-shaH]:

(@) Does not have a further CDPVTC[SBRCRC] service
provided; and

(b) Will be transported to the home area.

(4) "Eligible individual" means an individual who has been
determined by an appropriate office staff member to meet the basic
conditions of eligibility for vocational rehabilitation services as
defined in 34 C.F.R. Part 361.

Section 2. Admissions Policy. (1) An individual admitted to
CDPVTC[EBPCRC] shall be an:

(a) [Be-an-]Applicant of the Office of Vocational Rehabilitation
for whom an assessment is needed prior to making an eligibility or
ineligibility decision;

(b) [Be—an—]Eligible individual of the Office of Vocational
Rehabilitation who requires services of the type provided by
CDPVTC[GBRERC], in order to benefit in terms of afan]

specialist shall be approved in writing by the specialist prior

competitive integrated employment outcome.[;-6f

to being implemented in order to ensure that the modification
does not affect the accessibility of the project[AH-changes—or
= - : ST

technology —specia slt Sha b_el'ap]p; aenuded wiiting—by—the

(b) The cost of all changes or additions shall be assumed by
the eligible individual.

(8) The eligible individual shall provide maintenance, repair,
and upkeep to the modifications as required for relevant
warranties.

(9) The eligible individual shall be solely responsible for

48

{c)-Have made-arrangements-to-reimburse CDPCRC for-the

-]

(2) A prospect for admission shall provide[ the-fellowing]:

(a) A consent for CDPVTC[EBPCRC] to provide emergency
medical care signed by:

1. The individual; or

2. If the individual is a minor or a person for whom the court
has determined some form of guardianship or conservatorship is
necessary, the individual's parent or guardian, as appropriate,
subject to the limitations of KRS Chapter 387;

(b) An agreement assuming responsibility

for living
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arrangements  upon  the individual's from
CDPVTC[SBRCRC] by:

1. The individual; or

2. If the individual is a minor or a person for whom the court
has determined some form of guardianship or conservatorship is
necessary, the individual's parent or guardian, as appropriate,
subject to the limitations of KRS Chapter 387; and

(c) A description of each limitation that the individual has in
performing an activity of daily living.

(3) An individual shall not be admitted to a CDPVTC[SBRCRC]
program if there is evidence that a medical or behavioral condition
represents a direct threat to the health or safety of self or others.
The determination of whether a condition exists shall be made by a
written opinion from a CDPVTC [EGBPRCRE] professional with
expertise concerning the identified condition, based upon
documentation submitted at referral, and other information the
professional shall gather as needed.

(4) If[When] it is determined that the documentation submitted

discharge

indicates the possibility that
condition represents a direct threat to self or others, the
CDPVTC[EBPRCRC] admissions counselor shall select a

CDPVTC[ESBPCRC] professional with expertise concerning the
identified condition, and shall submit the documentation to that
professional for an opinion.

(5) lf[When] the admissions counselor has requested an
opinion from a CDPVTC[EBPCRC]_professional, the decision of
the professional shall determine whether the individual shall be
admitted to CDPVTC[EBRCREC] during that referral. If the
individual is referred at a later time, a new opinion shall be
submitted.

(6) The admissions counselor or the admissions committee, as
appropriate, shall, at the time that the individual is accepted for
CDPVTC[EBPRCRC] services for evaluation or treatment and
training, establish a list of recommended services for the individual
and make a referral to the appropriate service area.

(7) If[When] a decision is made to accept an individual for
admission, the individual shall be notified in writing of the decision,
and the date of admission, and a copy of that notification shall be
sent to the referral sources, as appropriate.

(8) The individual shall agree to and abide by the terms of the
signed Individualized Plan for Employment and the Individualized
Behavior Management Plan, as appropriate.

(9) If[When] a decision is made not to admit an applicant or
eligible individual to CDPVTC,-[EBPERC] the referral source shall
be notified in writing of the decision with justification for that
decision. The applicant or eligible individual shall be notified in
writing of the decision with justification and informed of the
availability of the Client Assistance Program and the right to
appeal.

(10) An applicant or eligible individual may appeal the
admissions decision.__An_appeal shall be pursuant to 781 KAR
1:010.

Section 3. Retention Policy. The decision to provide further
services after an individual has completed a CDPVTC[EBRCRC]
program shall be based upon[-the-feHowing]:

(1)(@) A further program shall be requested by the referral
source; or

(b) A CDPVTC[EBPCRC] professional shall believe that the
individual requires an additional service; and

(2) The availability of the program
individual[shat-be-avaiable][-and

(.3) apphicable, the individual sha ave ael'e a]a. gements

Section 4. Discharge Policy. (1) An individual shall be
voluntarily discharged from the CDPVTC[GBRERC] if:

(a) The individual has completed a program of services, and is
not qualified for another CDPVTC[EBPCRC] program;

(b) The individual does not desire further services from
CDPVTC[EBRCERC];

(c) The individual's medical condition requires treatment away
from the CDPVTC [EBPERC] for an extended period of time; or

requested for the

t htee c¢ourtd has i détarmihed ssomme e fdrm c & | guaodianshipe bra vi or al
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(d) The individual wishes to leave CDPVTC[EBPRCRC] [and

(2) An individual shall be involuntarily discharged from
CDPVTC[EPRCRC] if:

(@) The individual fails to make progress in the program of
services and efforts to resolve the problem have been
unsuccessful;

(b) The individual is no longer qualified for the program and no
other needed program is available;_or

(c) The individual's behavioral condition deteriorates to the
point of direct threat to the safety of others.[;]

(A€ An individual shall be discharged from
CDPVTC[ESBPRCREC] without prior notice if necessary to prevent
harm to a person or property, or to prevent serious disruption of a
CDPVTC [EBPERC] program.

Section 5. Due Process. (1) The individual, or the parent or
guardian if under eighteen (18) years of age or a person for whom

conservatorship is necessary, the referring counselor, or
representative if applicable, shall be notified in writing or other
appropriate format of the intent to discharge involuntarily with
justification.[;]

(2) The individual shall be given an opportunity to present facts
and views in rebuttal to the director or a designee.[;]

(3) The director or designee shall notify the individual, in writing
or other appropriate format, with justification, of the involuntary
discharge decision or of intent to rescind the intent to discharge.

(4) At the time an applicant or eligible individual is informed of
the involuntary discharge decision, the individual shall be also
informed of the availability of the Client Assistance Program and
the right to appeal.

(5) An applicant or eligible individual may appeal the discharge
decision, An appeal shall be pursuant to 781 KAR 1:010.

CONTACT PERSON: Susie Edwards, Vocational
Rehabilitation Administrator, Office of Vocational Rehabilitation,
500 Mero Street, 4th Floor, Frankfort, Kentucky 40601-1957,
phone 502-782-3456, fax 502-564-6745, email
SusieM.Edwards@ky.gov.

EDUCATION AND WORKFORCE DEVELOPMENT CABINET
Department of Workforce Investment
Office of Vocational Rehabilitation
(As Amended at ARRS, June 14, 2022)

782 KAR 1:010. Kentucky Business Enterprises.

RELATES TO: KRS 13B, 61.800, 61.870-61.884,163.470(11),
438.310, 34 C.F.R. Part 361.38, 395, 20 U.S.C. 107-107f

STATUTORY AUTHORITY: KRS 163.470(5), 34 C.F.R. 395.4,
20 U.S.C. 107b(5)

NECESSITY, FUNCTION, AND CONFORMITY: KRS
163.470(5) requires the office to establish and implement policies
and procedures for administering the program of services for the
blind and visually impaired. 20 U.S.C. 107(b)(5) requires the office to
promulgate administrative regulations for the operation of the
vending facility program_on federal properties in Kentucky. This
administrative regulation establishes the operational requirements for
the business enterprises program created by KRS 163.470(9)[ferthe
federal Randolph-Sheppard-\ending-Facility-Program].

Section 1. Definitions. (1) “"Active participation” means an
ongoing process that[which]:

(a) Is between the office and the State Committee of Blind
Vendors for joint planning and input on program policies,
standards, and procedures; and

(b) Does not supersede the office's final authority to administer
the program.

(2) AAdmi ni st rigmeanseafilleeidantiagyo
hearing-as] defined by[ir] KRS 13B.010 Section 2.

(3)[€2)] "Agreement” means a written contract entered into
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between the office and property management authorizing the
establishment of a vending facility and establishing[setting-forth]
the service obligations.

(D[63)] "Applicant" means an eligible individual who has been
referred by a counselor to be screened for participation in the
Kentucky Business Enterprises (KBE) Vendor Training Program.

(5) fABlind persono is defined
(6) fACommitteed means the
(N[4)] "Counselor* means a vocational rehabilitation

counselor in the office[Office-forthe-Blind)].

(8)[(5)] "Director" means the Division Director of Kentucky
Business Enterprises.

(9)[¢6)] "Eligible individual" means a consumer as defined
by[at] 782 KAR 1:020, Section1(4).

(10)[(A)] "Executive director" means the Executive director of
the Kentucky Office of Vocational Rehabilitation[kentucky—Office
for-the Blind)].

(11)[¢8)] "Kentucky Business Enterprises" or "KBE" means
the[a] division of the office established by KRS 163.470(11) to
administer the blind vendor program in Kentucky.

(12)[9)] "Licensee" means an eligible individual who:

(a) Has successfully completed the KBE Vendor Training
Program;

(b) Has been licensed to operate a KBE vending facility; and

(c) Is not operating a vending facility.

(13)[(48)] "Mediation" means a voluntary process through

b ykillg 0 sufficieht. Cto  dperdteff6r1joperating] a
K e nt u ddcilty[bsiness]; d

3. Have met[Becertified-that-the-consumer-meets] the general
criteria of eligibility for vocational rehabilitation services from the
office;

4. Have received a high school diploma or GED certification;

5. Have math skills at an eighth-grade level or above;

6. Have financial,_verbal communication and public relations
vending

Vendor Committee.
— ils:
;.I ave-ve b_a & el_ee G |e;]ate SKinS
7.[9:] Maintain personal hygiene to meet all health codes
applicable to the vending facility and adhere to a dress code

appropriate for the vending facility location[-Have-personal-hygiene
and-appearance appropriate for meeting-the public

I;

8.[16:] Be independent in performing the activities of daily
living[daily-living-activities] with accommodation;

9.[4%] Have mobility skills sufficient to safely navigate the
vending facility; and

10.[32:] Have reached the age of eighteen (18)[majerity].

(2) KBE screening process for training program.

(a) The screening committee shall be composed of:

1. The [KBE-divisien] director or designee;

2. The chair of the Committee[State—Committee—of Blind
\enders] or designee;

3. A KBE vendor appointed by the chair of
committee[State-Committee-of Blind-\Vendors];

the

which a vendor seeks[may-|[an-infermal-option—which—allows—a
vendor—to][seek] resolution of a dispute with an office action
that[whieh]:

(a) Arises from the operation or administration of the vending
facility program; and

(b) Adversely affects the vendor.

(14)[@1)] "Office" means the Office of Vocational

Rehabilitation[Office—for—the—Blind] which is the state licensing
agency established by KRS.163.470 to comply with 20 U.S.C.
107a(5) for the_blind vendor program[Randelph-Sheppard-\ending
Faem%y—llmg;am] in Kentucky.

(15)[¢22)] "Seniority" means the accumulated period of time
during which a vendor has operated KBE vending facilities.

(16)[23)] "Trainee" means an eligible individual who has been
selected for, and is actively participating in, the KBE vendor
training program[leading-te-licensure].

(A7)[4)] "Vending facility" means a food sales operation
within the meaning of 34 C.F.R. 395.1(x) operated on state,
federal, or private property under the auspices of KBE[by—a
vendor].

(18)[(25)] "Vendor" means a licensee who is[responsible—for]
operating a vending facility under terms of a[ar] vendor agreement,
agreement, permit, or other contract that governs the operation of
[refating-to]the vending facility.

(19)[¢26)] "Vendor Agreement[agreement]" means the[a]
written contract[entered-inte] between the office and a [KBE]vendor
that[which]:[authorizing the vendor to-operate a vending facility at
a-specific location—and-setting forth-the responsibilities—of the

) ) ) ity]

(a) Authorizes the vendor to operate a vending facility at a
specific location; and

(b) Establishes[Sets—forth] the terms of the operation of the
vending facility.

(20) AVendor trai
training program for eligible blind

vending license.

ning
individuals seeking a

Section 2. Training and Licensure. (1) Eligibility Criteria.

(@) An applicant shall be screened to enter the KBE vendor
training program upon submission of documentation by the
counselor and the eligible individual which establishes that the
criteria in paragraph (b) of this subsection have been met.

(b) The applicant shall:

1. Be a[Meet-a-visual-diagnesis-of] blind person[—as—de#med—m
I

2. Be a citizen of the United States;

progr amo
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4. The Director of the Division of Blind[Censumer] Services
or a designee; and

5. The KBE assistant division director or designee.

(b) A designee shall not be the counselor of the applicant.

(3) KBE Vendor Training Program.

(a) The KBE vendor training program shall provide on-the-job
work experience and classroom instruction[leading-to-licensure-as
a-KBE-vender].

(b) The curriculum and training manual for the KBE training
program shall be developed with the active participation of the
Committee[State—Committee—of Blind—enders] to ensure that a
trainee, upon completion of the program, demonstrates proficiency
in all aspects of KBE vending facility operation.

(c) [Upen-successiul-completion-of the-training-program;-|T[t/he
office shall award a vendor license to afthe] trainee_who
successfully completes the vendor training program.

Section 3. KBE Vendor License. (1) License conditions.

(a) A license to operate a KBE vending facility shall be issued
for an indefinite period of time.

(b) The office shall provide management services and training
to assist the vendor in operating a vending facility[futilling—the

(c) KBE shall conduct periodic management reviews, vending
facility surveys, and financial audits of vending facilities and
records. If KBE determines[infermation-is-obtained-that] the vendor
is not meeting the operational standards established in Section 9 of
this administrative regulation, remedial steps shall be identified and
reviewed by KBE staff with the vendor. Specific training, if
appropriate, shall be made available to remedy a deficiency. The
office may require the vendor to participate in training provided by,
or arranged by, KBE if operational standards established in Section
9 of this administrative regulation are not being met.

med) ihe officd dhdll Sermmatenthlealitense pf a vendor if, after
affording the vendor the opportunity for an[a] administrative[fuH
evidentiary| hearing, the office finds that:

1. The vending facility is not being operated in accordance with
this administrative regulation, the permit or agreement, or the
vendor agreement, such as the filing of false set aside reports, the
violation of any state or federal law regarding payment of taxes and
labor requirements, or[and] the failure to maintain insurance as
required by Section 9(20) of this administrative regulation; or

2. The vendords vision has
longer meets the definition of blind person[—established—in—34
GC-F-R—395.1{c)of the federal-implementing—regulations—to—the
Randolph-Sheppard-Aet,20-U.S.C-—107-through-107f]. In order to

ensure compliance, vendors may be required to undergo an

i mprove
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ophthalmologic examination. The office shall select and approve
the exam provider and shall be responsible for the costs of the
examination.

(2) Leave of absence.

(a) The office shall[may] grant a vendor a leave of absence
from a vending facility of up to one (1) year for;

1. A serious health condition that leaves the vendor
unable to perform the functions necessary to _manage the
vending operation;

2. Care for a spouse, son, daughter, parent, or immediate
family member with a serious health condition;

3. Pregnancy and the birth of a child;

4. The placement of a child for adoption or foster care if
taken within one (1) year of placement; or

5. Another exigent circumstance that is in the best interest
of the vendor or _the vending operation[-reasens—of-health;

(b) The vendor shall retain accrued seniority, but shall not
accrue any seniority during the leave of absence.

(c) If the vendor is unable to return to the vending facility at the
expiration of the approved leave of absence, the vendor shall:

1. Resign from that vending facility; or

2. Be subject to termination of the vendor agreement to
operate the vending facility.

(3) Resignation.

(a) Resignation from a vending facility shall result in a vendor
returning to licensee status with the right to bid on vending facility
vacancies and retention of accrued seniority.

(b)) Resignation from KBE
license with retention of all accrued seniority.

(c) Reentry into KBE and eligibility to bid on a vending facility
by an individual that resigned from KBE shall be allowed only upon
completion of training, if the individual that resigned did so for one
(1) calendar year or more prior to their attempt to reenter KBE.

shall

Section 4. Vendor Vacancy. (1) The office shall determine that
a vendor vacancy exists if:

(a) A new vending facility is established; or

(b) An existing vending facility position is vacated.

(2) If a location becomes available that might support more
than one (1) vending facility, the number and types of facilities shall
be determined by the director with the active participation of the
State Committee of Blind Vendors to prevent unfair competition.

Section 5. Vendor Appointment. (1) Announcement of vacancy.

(a) If a vending facility vacancy is identified, the director shall
notify all licensees and vendors of the available position.

(b) Announcements of a vacancy shall be made in alternative
format and shall include the closing date and time by which bids
shall be received by the director.

(c) I nformation on the vendi
previous vending facility gross sales, and arrangements for
visitation of the vending facility shall be included in the
announcement.

(2) Bids. Any vendor or licensee may make an application for a
vacancy by submitting a completed Application for Vending Facility
Vacancy Form to the director by the bid closing date. All bids shall
be considered without regard to race, color, national origin, gender,
religion, age, political affiliation, and disability.

(3) Selection.

(a) The director shall appoint a vendor or licensee to manage
each vending facility, in accordance with this subsection.

(b) Except in cases of emergency appointment pursuant to
subsection (5) of this section, the director shall solicit the active
participation of three (3) representatives of the State Committee of
Blind Vendors, who shall be appointed by the committee chair, on
each vending facility manager appointment.

(c) The selection process shall begin with compilation of the
seniority of each bidder based on currently existing KBE records.
Beginning with the bidder with the most KBE seniority, the director
and committee representatives
practices as documented in the KBE vending facility files in areas

ng

shal
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such as:

1. Customer relations;

2. Cooperation with property management;

3. Cooperation with KBE staff;

4. Complaints and commendations;

5. Timely and accurate submission of monthly financial reports
and set-aside payments;

6. Financial management;

7. Recordkeeping;

8. Audit reports; and

9. Nonnegotiable payments to KBE or suppliers.

(d) The committee representatives shall advise the director of
their first and second choice recommendations. The director shall
bal ance the most senior bi dder 6s
with the requirements of the specific vending facility vacancy. If the
bi dderds business practices are
relate to the specific vending facility requirements, in the judgment
of the director, the bidder with the highest KBE seniority shall be
offered the appointment to the vending facility vacancy.

(e) If the bidder with the most KBE seniority is not offered the
appointment under the criteria of this subsection or declines the
appointment, the director shall apply the criteria of this subsection
to the next bidder with the highest KBE seniority until a bidder is
selected and appointed by the director.

(f) If two (2) or more bidders have equal KBE seniority, each
bidderds business practices as
facility requirements shall be balanced by the director. The most
qualified bidder for the specific vending facility vacancy, in the
judgment of the director, shall be selected and offered the
appdintment hy thd doestsr. of t he vendor 6s

(g) Consideration of KBE licensees with no KBE seniority shall
be based on the following equally weighted criteria:

1. KBE final training test score;

2. On-the-job training reports;

3. Formal education; and

4. Prior work history.

(4) Appointment.

(a) The successful bidder shall be notified of appointment to
the vacancy in alternative format as necessary. All appointment
letters shall be mailed by certified mail. The appointee shall
respond to the director in writing, postmarked within five (5)
working days after receipt of the appointment letter, to accept or
reject appointment. In the absence of a written response, the offer
of appointment shall be rescinded, and the director shall select a
new appointee.

(b) If a vendor resigns or abandons a vending facility within six
(6) months of appointment to the facility for any reason other than
properly documented medical reasons, the vendor shall be
ineligible to bid on another vending facility for six (6) months.

(5) Emergency appointment.

(a) The office shall make an emergency appointment of a

fvendor, licenseg, 605 a Mmieemsedtindividual to ea yending damiléyn t s ,

vacancy if time does not permit adherence to the vendor
appointment process. An emergency appointment may occur for a
leave of absence, appointment of a vendor or licensee to another
vacancy, death, abandonment, health emergency, or other similar
occurrence.

(b) A licensee placed by emergency appointment shall accrue
seniority for the duration of the emergency appointment period.
The State Committee of Blind Vendors shall be notified in writing of
an emergency appointment.

(c) An emergency appointment shall not be more than six (6)
months in duration from the time the appointment is made.

Section 6. Saleable Stock Inventory Acquisition. (1)(a) If a
licensee is placed in a vending facility, a saleable stock inventory
shallbe pr ovi ded by the | icenseeds
basis that is equal to three B3)we e ks of t he
determined by the facilityés
gross sales of a similar facility[ret-te-exceed-$5;000]. This amount
shall be used to reimburse:
| 1. The stockentwolesalers; t bidder 6s

2. The vendor exiting the vending facility; or

business

r

doc

€ a ¢

they
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3. Both.

(b) The amount and type of stock necessary for the successful
operation of a vending facility shall be determined by the director or
designee, based on the amount and type of stock used previously
at the same or similar vending facilities.

(c) Payment for additional stock[;—abeve-the-$5;000;] needed
for the vending facility shall be the responsibility of the licensee. If
the licensee seeks financing for the additional stock, KBE may
purchase the stock on the 1i
provided proof that other funding is not available from financial
institutions including the Small Business Administration or banks.
The licensee shall make monthly payments to KBE up to the value
of the stock purchases as set forth in a repayment schedule
negotiated and signed by both the licensee and the office's
representative.

(2)(a) If a vendor transfers, through the KBE bid process, from
one (1) vending facility to another at which KBE owns an initial
saleable stock inventory, the entering vendor shall purchase from
KBE the initial inventory valued at wholesale costs.

(b) Except as established[previded] in paragraph (c) of this
subsection, inventory above the initial value at the vending facility
shall be bought by the entering vendor from the exiting vendor at
wholesale costs through an arrangement between vendors. KBE
shall not be a party to that arrangement. KBE staff shall advise
what type and amount of stock is needed at the vending facility,
whether as the beginning inventory or additional inventory.

(c) The exiting vendor, at his discretion, may choose to dispose
of the stock inventory at the vending facility which is above the
KBE-owned type and amount of product considered initial stock.
The entering vendor shall be responsible for additional stock
purchases above the KBE-owned amount. KBE may make stock
purchases on behalf of the entering vendor after KBE has been
provided proof that other funding is not available from financial
institutions including the Small Business Administration or banks.
The vendor shall make monthly payments to KBE up to the value
of the stock purchases.

(3)(a) If an emergency appointment of a vendor is made to an
existing vending facility at which the initial saleable stock inventory
is owned by KBE, ownership shall be retained by KBE. KBE shall
purchase needed inventory above the initial amount at the vending
facility, at wholesale cost from:

1. The exiting vendor; or

2. Wholesalers.

(b) The emergency appointee shall be responsible for
maintaining a stock inventory value equivalent to the KBE-owned
inventory at the vending facility.

(c) If a permanent vendor appointment is made, the appointed
vendor shall make arrangements to purchase the entire stock
inventory from the exiting vendor or KBE.

(4) If an emergency appointment is made to a new vending
facility where there is no existing stock inventory, KBE shall
purchase the initial inventory.

(5) If an emergency appointment is made to a vending facility
where the exiting vendor has been granted a leave-of-absence, the
emergency appointee shall:

(a) Accept responsibility for total inventory of the vending
facility; and

(b) Maintain an inventory of equal value, in either saleable
stock or cash equivalent during the entire emergency assignment.

Section 7. Mediation and Administrative Hearing[\endor
Administrative-Remedies-and] Procedures. (1) Mediation.

(a) A vendor who is dissatisfied with an office action arising
from the operation or administration of the vending facility program,
which adversely affects the vendor, has the right to request
mediation and an administrative hearing. A request shall:

1. Be submitted to the director in writing[:

2] within thirty (30) calendar days from the occurrence of an
office action arising from the operation or administration of the
vending facility program that[which]_adversely affects the vendor,
a mediation; and

2.[3] Establish[Setfeorth] the details of the complaint.

(b) The office shall maintain a list of qualified and impartial

cens
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mediators and if[when]_a request for mediation is received, the
office shall:

1. Choose a mediator, with the agreement of the vendor, from
the list and schedule a mediation to be held within forty-five (45)
calendar days of the receipt of the request for mediation;

2. Schedule the mediation at a field office convenient to the
aggrieved vendor during reqular state working hours;

3. Provide reasonable accommodations upon request;

e e d.sAlloly ¢hb Appéllantatd beereprederBed byham sattorney em
advocate at appellantds own

5.[6:] Send a representative to the mediation who is authorized
to bind the office to an agreement; and

6.[%] Not use the mediation process to deny or delay the
vendor ds right t o pursue resol
administrative hearing.

(c) If the vendor and office mutually agree to a resolution at the
mediation, that agreement shall be documented in writing and
signed by both parties before the mediation is concluded.

(d) Discussions arising from the mediation process shall not be
used as evidence in any subsequent hearing or arbitration.

(e) If a mutually agreeable resolution is not obtained, the
vendor may submit a request for an administrative hearing.

(2) Administrative hearing.

(a) If the vendor does not request mediation[;]_or mediation
does not resolve the dispute, the vendor may request an
administrative hearing, which shall be in_accordance with the
terms established[set forth]_in subsection (1) of this section:

(b) Upon receipt of a request for an administrative hearing, the
office shall conduct an administrative hearing in accordance with
KRS Chapter 13B.

(c) A vendor who is dissatisfied with the final agency decision
may seek judicial review in accordance with the provisions of KRS
Chapter 13B.

(3) Arbitration. A vendor who is dissatisfied with the final
agency decision may request a federal arbitration by filing a
complaint with the Secretary of the United States Department of
Education pursuant to 34 C.F.R. 395.13.

{a) Participation-in the mediation process shall be voluntary on

expense,;
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395.13]

Section 8. Kentucky[State] Committee of Blind Vendors. The
Kentucky Committee of Blind Vendors[State—Cemmittee—of Blind
Venders] shall be established to actively participate with the office
in the major administrative and policy decisions affecting the

and adhere to a dress code appropriate for the vending facility
location;[Maintain-presentable-persenat-hygiene—appearance—and
vending-facility-sanitation-to-assure-pleasant-aceemmedations—for
all-customers;)

(6) Provide adequate pest control and janitorial services unless
otherwise specified in the vendor agreement;

(7) Post in a conspicuous place a notice stating that it is illegal
to sell tobacco products to persons under age eighteen (18)
pursuant to KRS 438.310 in any vending facility where tobacco
products are sold;

(8) Require proof of age from a prospective buyer or recipient
of tobacco products who may be under the age of eighteen (18);

(9) Clean, fill, and service machines and equipment as often as
necessary to ensure adequate stock to meet the needs of the

overall administration of the blind vendor program in
Kentucky[ } i ] and to

perform other functions consistent with 34 C.F.R. 395.14.

(1) Election procedures. The office shall provide for the
biennial election of the Committee[State—Committee—ofBlind
Venders] consistent with the bylaws drafted by the

Committee[procedures-established-by-the-general-assembly-of-all
blind-venders-in-accordance-with-34-C.F-R-395.14

]

(2) Meetings of the committee.

[ta)] The Committee[State-Committee-of Blind-\Yenders] shall;

(a)[Z] Conduct all meetings in accordance with the Committee
bylaws and the Kentucky Open Meetings Act as established[set
forth] in KRS 61.800 et. seq.;

()2 M[mleet at least quarterly with the director or his
designee in attendance.

(3)(a) The office shall send t[¥]lhe announcement of the
meeting, and[with] the agenda as drafted by the committee

chairperson and the director_or designee, [shal—be—sent
|[mailed]to the committee members, [ard—al—]vendors, and

licensees[by-KBE] via electronic mail or U.S. Mail. [Mailings-]The
documents shall be provided[prepared] in alternative format as
necessary.

(b) Office[Fhe—KBE] staff shall record the official minutes of
meetings and prepare and send [mail]a copy of the minutes to all
vendors and licensees after approval by the committee chair via
electronic mail or U.S. Mail. The minutes may be provided[mailed)]
in alternative format as necessary.

(c)1. The office[KkBE] shall make committee meeting space
available to the chairperson as necessary to conduct the[fer]
business of the Committee[State-Committee-of Blind-\/enders].

2. The director and committee chair shall develop an annual
committee budget.

3. Expenses incurred by the committee members in conducting
the four (4) quarterly meetings shall be reimbursed from the
commi tt eeds an nster with BOO HARL1D06.c o n s

4. Additional meetings shall be eligible for reimbursement with
the approval of the KBE director or office executive director, based
on availability of funds and the purpose of the meeting.

(d) The Committee[State—Committee—of Blind—\enders] shall
adopt bylaws, which shall be approved by the office_if the bylaws
comply with state and federal law.

Section 9. Vendor 6s

shall:

(1) Execute a Vendor Agreement[Enter-into-an-agreement] with
the office for the operation of a [Randelph-Sheppard] vending
facility[-under-the-auspices-ef- KBE] prior to beginning operation of
a vending facility_and thereafter if required to ensure its terms
remain compliant with KBEO6s ag

(2) Operate the vending facility in accordance with accepted-
business practices and in compliance with all federal, state, and
local laws, administrative regulations, and ordinances applicable to
the operation of the vending facility;

(3) Assure proper daily operation of the vending facility to meet
the requirements of the permit or agreement and vendor
agreement in a business-like manner;

(4) Maintain high-quality fresh merchandise in a quantity
sufficient to satisfy customer needs;

(5) Maintain personal hygiene and vending facility sanitation
sufficient to meet all health codes applicable to the vending facility,

Rights

and

customers at the vendlnq facu[daﬂy—te—assu{e—p%epe{—fuﬂeﬂemng
1;

(10) Assure proper functlonlnq of aII machlnes and equipment
and promptly report the need for equipment repairs;

(11)[¢26)] Obtain prior written approval from the director before
purchasing equipment for a KBE vending facility from personal
funds. If approved, the vendor shall arrange and pay for repair and
maintenance and removal, if necessary, of the personally owned
equipment;

(12)[21)] Employ and pay a substitute during times of vendor
absence from a vending facility due to vacation or sickness unless
the office has made an emergency appointment for an extended
leave. Preference may be given to qualified blind or visually-
impaired persons if selecting substitutes;

(13)[¢22)] Cooperate with vending facility audits that may be
performed periodically at KBE expense;

(14)[(23)] Pay the monthly seven (7) percent set-aside amount
based on net profits of all vending facilities on schedule:

(a) The monthly set-aside payments shall be received by the
office on or before the 20th of the following month by check or
money order made payable to the Kentucky State Treasurer_or
through an electronic payment system established by the
office;

(b) Late set-aside payments shall result in a twelve (12)
percent annual interest charge plus a five (5) percent penalty for
each thirty (30) day period or portion thereof for which the set-
aside payment is in arrears, up to a maximum of twenty-five (25)
percent;

(c) A twelve (12) percent annual interest charge shall be
assessed for nonnegotiable checks received until the date a
replacement certified check or money order is received,;

(d) A ten (10) dollar service charge shall be due for a
nonnegotiable check;

(e) If a nonnegotiable check is received from a vendor, all
future payments made by the vendor shall be by certified check or
money order;

(f) If a vendor is late in making the set aside payment to the
office two (2) or more consecutive months, the vendor shall be
prohibited from bidding on another vending facility for one (1) year;
and

(g) If a vendor is late in making the set aside payment to the
offi€edos rpnety (90) dr indrei calénadasdays, @ is |ateeimrdaging the
set aside payment to the office six (6) or more times in a calendar
year, after first affording the vendor an administrative remedy in
accordance with Section 7 of this administrative regulation, the
vendor shall be subject to removal from their vending facility;

(15)[(44)] Pay resaleable stock suppliers promptly and retain

r e e mlleinvdices and receipts for three (3) calendar years;
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(16)[€25)] Include rebates, commissions, or bonuses received
by the vendor from suppliers as income of the vending facility and
account for this income on the monthly vending facility financial
report submitted to KBE on a completed Financial Report Form;

(A7)[E6)](a) Utilize office-established accounting practices and
bookkeeping procedures including the establishment of a business
bank account to ensure that personal and vending facility funds are
not commingled; and

(b) Make available to the office upon request bank statements
and other vending facility business records for audit purposes and
to satisfy ongoing financial accountability standards;
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(18)[(+AH](a) Submit a monthly vending facility financial report
on a completed Financial Report Form to be received by the office
on or before the 20th of the following month, with the expenses
listed deducted as operating expenses on the report:

1. Expendable supplies used in the vending facility;

2. Substitutes for the vendor while the vendor is not present at
the vending facility due to sick or annual leave;

3. Rental and commission fees paid to building management
as stipulated in the vending facility agreement;

4. Telephone and utility expenses of the vending facility;

5. Pest control services;

6. Delivery charges paid on resaleable stock;

7. Janitorial services;

8. Liability insurance;

9. License and permits required by health departments;

10. Employee wages; and

11. Employee fringe benefits;

(b) If a vendor is late in making the monthly vending facility
financial report to the office two (2) or more consecutive months,
the vendor shall be prohibited from bidding on another vending
facility for one (1) year;

(c) If a vendor is late in making the monthly vending facility
financial report to the office for ninety (90) or more calendar days,
or is late in making the monthly vending facility financial report to
the office six (6) or more times in a calendar year, after first
affording the vendor an administrative remedy in accordance with
Section 7 of this administrative regulation, the vendor shall be
subject to removal from their vending facility;

(19)[(48)] Reimburse at wholesale cost the vending facility for
merchandise taken from the vending facility for any personal use or
charitable donation;

(20)[¢29)] Be responsible for payment of any taxes levied or
assessed on the operation of the vending facility including local,
state, and federal taxes;

(21)[€26)](a) Obtain, maintain in effect, and pay all premiums of
the following insurance coverage:

1. Comprehensive general liability insurance including personal
injury, bodily injury, and product liability to meet minimum policy
limits set by KBE in compliance with the terms of the vending
facility permit. The policies shall insure against any liability which
may occur from the operation by the vendor of the vending facility
or in connection with the premises; and

2. Pay workersd compensation,
compensation, disability insurance, and other insurance coverage
required by | aw for both the

(b) Submit proof of insurance as required by this subsection to
KBE annually. All policies shall provide for notice to KBE of any
cancellation, termination, or nonrenewal of coverage; and

(c) Vendors that fail to annually submit proof of insurance as
required by this subsection shall be subject to termination or
suspension of the vendor 6s
an administrative remedy in accordance with Section 7 of this
administrative regulation;

(22)[21)] Not bind or obligate the office or represent to an
entity that the vendor is a legal representative, agency, or
employee of the office;

(23)[22)] Not remove or move any KBE-owned equipment
located at any vending facility without approval from the director;

(24)[(23)] Maintain a separate business bank account for
deposit of all lottery sales and proceeds in a vending facility
participating in lottery games for which the manager personally has
applied and been approved for the sale of lottery tickets by the
Kentucky Lottery Corporation;

(25)[(24)] Adhere to the initial stock inventory requirements
established in Section 6 of this administrative regulation;

(26)[(25)] Cooperate with KBE staff in the ongoing supervision
and monitoring of the vending facility to maximize efficiency,
productivity, customer satisfaction, and market potential;

(27)[¢26)] Participate in training arranged and paid for by the
office as required by KBE to correct identified deficiencies and to
improve business skills. Vendors may request approval from the
office for vending facility management training;

(28)[(2H] Request access in writing, if desired, to all program

and financial data of KBE as provided for by the Kentucky Open
Records Law, KRS 61.870 through 61.884, and the federal
Randolph-Sheppard Act, 20 U.S.C. 107 through 107f. The data
may be made available in
the office shall arrange a convenient time for a staff member to
assist in the interpretation of the data;

(29)[¢28)] Have the opportunity to read and respond to each
complaint or commendation placed in a KBE file. A copy of the
complaint or commendation shall be delivered to the named
vendor by registered or certified mail. A response received from
the vendor named in the complaint or commendation shall be filed
with the complaint or commendation in the KBE file;[-ard]

(30)[29)](a) Be prohibited from bidding on a vending facility for
one (1) calendar year dating from the date of the second late
payment if the vendor fails to make two (2) consecutive monthly
payments in any repayment schedule established pursuant to
Section 6 of this administrative regulation;

(b) Be subject to removal from afthe] vending facility, after first
affording the vendor an opportunity to request a mediation and
administrative hearing[remedy] in accordance with Section 7 of this
administrative regulation, if the vendor:

1. Fails to make a payment in any repayment schedule
established pursuant to Section 6 of this administrative regulation
for ninety (90) or more calendar days; or

2. Is late in making the payment to the office six (6) or more
times in a calendar year;_and

(31) Not conti
property is terminated.

nue vending i f

Section 10. Office's Rights and Responsibilities. The office
shall:

(1) Enter permits or agreements with property management
administrators on suitable federal, state, and other property to
establish vending facilities;

(2) Assist in stocking vending facilities with initial resaleable
products in accordance with Section 6 of this administrative
regulation;

(3) Provide new and existing vending facilities with sufficient
equipment to meet the terms of the permit or agreement for
operation of each vending facility. The office shall:

(a) Retain ownership of all equipment provided and paid for by
KBE in each vending facility;

S o ¢ {b)aRepai§ @rccause to pe repainece repldcey wrnreintain all

vending facility equipment owned by KBE;

v endor (c)a Agbrove ean ddeny dvendar niequesty doe sreplacement

equipment if justified;

(d) Purchase additional equipment for vending facilities if
sufficiently justified in terms of the vending facility potential and
permit or agreement obligations. The office shall review vendor
requests for additional equipment with accompanying justification

vendor; and

(e) Approve
equipment.

(4) Develop financial controls to ensure financial accountability
of each vending facility;

(5) Establish a seven (7) percent set-aside amount to be paid
by each vending facility manager assessed on the monthly net
proceeds of the vending facility;

(6) Establish reasonable charges for delinquent monthly set-
aside payments and nonnegotiable checks as established in
Section 9(13) of this administrative regulation, and take disciplinary
action for persistent delinquency or dishonored checks[er
nonnegetiable—cheeks], including suspension or termination of a
vendordés | icense, af t ethe ofportunstyt to
request mediation and an administrative hearing[an-administrative
remedy];

(7)(a) Periodically conduct or provide for accountability reviews
of vending facility financial documentation relating to the vending
facility operation; or

(b) Provide, or provide for, temporary assistance or training to
a vendor determined to be remiss in recordkeeping or reporting. If
the temporary assistance or training does not correct the

requests, if justified, for vendor-purchased

alternative

KBE®

I i c e n sferthe iavestmemt. KBE shall hakeaHe final detision @nd hotifethev e nd o r

afford
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deficiency, the office may require the vendor to utilize qualified
bookkeeping services;

(8) Contract for periodic audits of each vending facility at office
expense;

(9) Inventory and establish the wholesale value of the on-hand
saleable stock inventory if a vendor leaves a vending facility;

(20) If a vendor appointment is made, take or contract for the
taking of an inventory of all on-hand resaleable stock, valued and
calculated at wholesale cost;

(11) Determine the product types and quantities necessary for
successful operation of a vending facility if appointing a vendor to a
vending facility;

(12) Provide each licensee with a copy of this administrative
regulation in alternative format as necessary;

(13) Provide each vendor with a copy of all relevant materials
pertaining to the operation of
in alternative format if[as] necessary;

(14) Provide ongoing monitoring and supervision of each
vending facility to ensure compliance with operating agreements,
permits, laws, administrative regulations, vending facility service
obligations, and generally-accepted business practices; and

(15) Provide, or provide for, ongoing training as identified by
KBE staff or requested by a vendor and approved by the director,
based on availability of funding and whether the director
reasonably believes the requested training is warranted under the
circumstances.

Section 11. Confidentiality. (1) All identifiable personal
information concerning applicant, licensee, and vendors shall be
confidential consistent with 34 C.F.R. 361.38. Identifiable personal
information shall include doc ument ati on
vocational rehabilitation consumer file. Access to, or release of, the
confidential personal information shall be governed by the
provisions of 34 C.F.R. 361.38. If the personal information is
released in response to a judicial order, the applicant, licensee, or
vendor shall be notified by KBE within three (3) working days from
receipt of the judicial order.

(2) All KBE documents and files pertaining to the operation of
KBE vending facilities shall be public records pursuant to KRS
Chapter 61. The KBE files shall include business records
concerning the operation of vending facilities and shall be
maintained by the office consistent with its public purpose. Any
information from KBE files pertaining to the operation of KBE
vending facilities may be included in bids issued for vendor
vacancies and may be shared with members of the State
Committee of Blind Vendors to assist their active participation
during vendor selection.

Section 12. Incorporation by Reference. (1) The following
material is incorporated by reference:

(a) AApplication for Vending
and

(b) AFinanci al Report,

2000.

(2) This material may be inspected, copied, or obtained,
subject to applicable copyright law, at the Office of[fef] Vocational
Rehabilitation, 500 Mero Street 4th Floor, Frankfort, Kentucky

40601. : 5 ;

], Monday through Friday, 8 a.m. to 4:30
p.m. For additional information, please visit kcc.ky.gov/vocational-
rehabilitation.

CONTACT PERSON: Susie Edwards, Kentucky Office of
Vocational Rehabilitation, 500 Mero Street, 4th Floor NE, Frankfort,
Kentucky 40601, phone 502-564-4440, email
SusieM.Edwards@ky.gov.

from

EDUCATION AND WORKFORCE DEVELOPMENT CABINET
Department of Workforce Investment
Office of Vocational Rehabilitation
(As Amended at ARRS, June 14, 2022)

782 KAR 1:070. Certified driver training program.

RELATES TO: KRS 186.480(1)(b),
186.578, 186.579, 189A.010

STATUTORY AUTHORITY: KRS 186.578(7)

NECESSITY, FUNCTION, AND CONFORMITY: KRS
186.578(7) requires the Office of Vocational Rehabilitation[Office
for-theBlind] to promulgate administrative regulations setting the
standards for a certified driver training program to serve persons
with a visual impairment. This administrative regulation establishes

186.576, 186.577(4),

t h standasls ahdprodesiurea forshie gertifeed driweretraining program.aci | ity

an
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Section 1. Definitions. (1) "Applicant" is defined by KRS
186.576(1).

(2) "Bioptic telescopic device" is defined by KRS 186.576(3).

(3) "Certified driver rehabilitation specialist’ means a person
who has met basic professional criteria, passed a written test, and
maintained continuing education requirements to be certified by the
Association for Driver Rehabilitation Specialists, ADED, for the
purpose of evaluating, educating, and training persons with
disabilities to operate or drive motor vehicles and to prepare for a
driving skills test.

(4) "Office" means the Office of Vocational Rehabilitation[is

defined by KRS 186.576(8)].

Seatiah 2.\CertifiedaDtivérsTraining Program Requirements. (1)
Any person or entity may apply to the office to become a certified
driver training program that satisfies the following requirements:

(a) At least one (1) instructor is a certified driver rehabilitation
specialist or is supervised by a certified driver rehabilitation
specialist;

(b) All instructors meet the requirements of subsection (4) of
this section;

(c) Any vehicle utilized:

1. Has a valid registration;

2. Is in sound mechanical order;

3. Has one (1) operable instructor brake;

4. Has signage indicating student driver on two (2) sides and
rear of vehicle; and

5. Has adaptive equipment suitable for functional limitations of
students;

(d) Maintains liability coverage that meets the minimum
Kentucky insurance limits; and

(e) Uses a curriculum which meets the requirements of
subsection (3) of this section.

2001;
(a) Business name, address, telephone number, and office
Enterpriseso, August

(b) Copy of the certifications and resumes of each proposed
instructor;

(c) Description of the equipment, vehicles with adaptive
devices, and facilities to be used in the certified driver training
program;

(d) Copy of the valid vehicle registration;

(e) Copy of the liability insurance policy that includes a
mandatory ten (10) day written cancellation notice by the insurer to
the office;

(f) A detailed copy of the curriculum used; and

(g) The fees charged per hour, per lesson, or per course.

(3) The curriculum to be used shall consist of the following
sections:

(a) A theoretical course of instruction that shall include:

1. Subject matter contained in the Kentucky Drivers Manual;

2. Safe driving practices and traffic laws;

3. The "SCAN, Identify, Predict, Decide, Execute" (SIPDE)
approach to perceptive driving;

4. Signs, signals, highway markings, and highway design
features required for the safe operation of a motor vehicle;
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5. Driving emergencies such as brake or tire failure, skidding,
stuck accelerator, and running off the roadway;

6. Potential crash locations and situations such as
intersections, hydroplaning, railroad crossings, multiple vehicle
types in the traffic mix, and pedestrian traffic;

7. Seatbelt usage;

8. Speeding as a major contributing factor in vehicle crashes;
and

9. Driver responsibility and accident reporting.

(b) A practical course instruction that shall include:

1. Demonstration, instruction, and practice in the use of the
bioptic telescopic device; and

2. Behind the wheel demonstration, instruction, and practice:

a. For a minimum of thirty (30) hours for applicants who have
never had an operatoros
applicants who have hadanoper at or 6 s

b. Consisting of:

(i) Stopping;

(i) Starting;

(iii) Shifting;

(iv) Turning;

(v) Backing;

(vi) Parallel parking;

(vii) Steering; and

(viii) Driving in residential, medium city, and highway traffic.

(4) Any instructor in an approved certified driver training
program shall:

(a) Be at least twenty-one (21) years of age;

(b) Have a four (4) year college degree. Experience as a
professional driver education instructor shall substitute year-for-
year for the college education if the individual is a high school
graduate or equivalent;

[{e)-Be-of-good-moral-character;]

(c)[¢eh] Never have been convicted of a felony;

(d)[¢e)] Never have been convicted of a violation of KRS
189A.010 or its equivalent from another jurisdiction;

(€)[(H] Never have been convicted or administratively found
guilty of refusing to submit to a test to determine blood alcohol
content or drugs in the system;

fNy)] Possess a valid driveros
(6) points assigned pursuant to 601 KAR 13:025 on his driving
history record;

(9)[¢h)] Not have had a suspended or terminated[-his] driving
privilege withdrawn-for any reason in the past five (5) years;

(h)[#)] [Enrolin—and-]Successfully[suecessfully] complete the
bioptic driving instructor training course offered by the office; and

()[§)] Obtain at least five (5) hours [annually] of continuing
education in low vision_rehabilitation each year.

(5) The certified driver training program shall review the driving
history record and continuing education requirements of its
instructors annually.

Section 3. Certification. (1) The office shall issue a certificate to
a[an-approved] certified driver training program_as established in
Section 5 of this administrative regulation.

(2) Each certificate shall be valid for three (3) years from the
date of issue. Certificates shall not be[arenet] transferable. If
there is a change of ownership, a new application shall be
submitted.

Section 4. Performance Inspections. (1) The office may
conduct a random or routine performance inspection of a certified
driver training program.

(2) The certified driver training program shall be notified in
writing of any deficiency discovered in the performance inspection.

(3) The deficiency shall be corrected prior to the next
schedul ed student or t he cer
approval shall be withdrawn by the office.

Section 5. Acceptance Into a Certified Driver Training Program.
(1) An eligible applicant shall:

(a) Meet the minimum visual requirements of KRS 186.578(1);

(b) Obtain the bioptic telescopic device; and
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l'icense
l'icense;

—h

(c) Successfully complete a functional visual assessment by
the office.

(2) An eligible applicant shall[may] be accepted into a certified
driver training program.

CONTACT PERSON: Susie Edwards, Vocational
Rehabilitation Administrator, Office of Vocational Rehabilitation,
500 Mero Street, 4th Floor, Frankfort, Kentucky 40601-1957,

phone 502-782-3456, fax 502-564-6745, email
SusieM.Edwards@ky.gov.
LABOR CABINET
(As Amended at ARRS, June 14, 2022)
and fifteen (15) hour s for

a n 803 KAR 5:005. Employee access to or use of federal tax

information; required criminal background check.

RELATES TO: KRS 18A.095, 336.015, 336.040, 336.125

STATUTORY AUTHORITY: KRS 336.125

NECESSITY, FUNCTION, AND CONFORMITY: KRS 336.040
requires the Labor Cabinet to exercise all administrative functions
of the state concerned with the employer-employee relationship.
KRS 336.125 requires the Labor Cabinet to promulgate
administrative regulations to establish requirements concerning
criminal background checks for prospective and current
employees, including contract staff, with access to or use of federal
tax information (FTI). This administrative regulation establishes the
guidelines to implement the requirements set forth in KRS 336.125
and IRS Publication 1075.

Section 1. Definitions. (1) "Applicant” means an individual who
applies for employment with the Labor Cabinet or its offices, or a
contractor working on behalf of the Cabinet or its offices, who has,
or will likely have, access to or use of FTI in their regular course of
business.

(2) "Contract staffo means an
Cabinet or its offices, or a contractor working on behalf of the
Cabinet or its offices, who[that] does not meet the definition of
[¢]emplsyee[“himtdis sachom.e f ewer t han si x

(3) "Criminal background check" means a national and state
fingerprint-supported criminal history background investigation
performed in accordance with KRS 336.125.

(4) "Employee" means either a [“]classified employee[~] as
defined by KRS 18A.005(7), an [“]unclassified employee[-]
pursuant to KRS 18A.115, or a [“]federally funded time-limited
employee[“] as defined by KRS 18A.005(15).

(5) "Disqualifying offense" means a conviction, plea of guilty,
Alford plea, or plea of nolo contendere to any felony,
misdemeanor, or offense the nature of which indicates that the
applicant, employee, or contract staff constitutes an unreasonable
and immediate risk to the security of FTI (including[e-g~] crimes
of theft or dishonesty), unless the Labor Cabinet or its offices
determine there are mitigating circumstances that sufficiently
remediate the existing risk.

(6) "Federal tax information" or "FTI" means federal tax returns
and return information received directly from the IRS or obtained
through an authorized secondary source, such as the Social
Security Administration (SSA), Federal Office of Child Support
Enforcement (OCSE), Bureau of Fiscal Service (BFS), Centers for
Medicare and Medicaid Services (CM[“]) or any entity acting on
behalf of the IRS pursuant to an IRC 6103 Agreement.

(7) "Office" means any agency, office, department,
commission within the Labor Cabinet.

(8) "Responsible agency" means an office within the Labor
Cabinet, or contractor working on behalf of an office, that employs
or efiérs a jbb tio anaéndividualrinaaipasitiom &pr which thegjab auties s
include access to or use of FTI.

or

Section 2. Requirements for Criminal Background Checks.

(1) The Labor Cabinet shall require prospective and current
employees of the Cabinet or its offices, including contract staff,
whose job duties include access to or use of FTI to submit to a

i ndi v
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fingerprint-based national and state criminal background check as
a condition of initial or continued employment. The criminal
background check shall occur:

(a) After the applicant is offered a job but before he or she
begins working; and

(b) At least once every five (5) years for current employees or
contract staff.

(2) The Labor Cabinet, its offices, or responsible agency that
requests a fingerprint-based national and state criminal
background check for an applicant, current employee, or contract
staff shall incur all fees associated with the cost of each criminal
background check requested.

(3) For contract staff employed by an entity under contract with
the Labor Cabinet or its offices, it shall be sufficient for the
purposes of this administrative regulation for the entity under
contract to provide a national and state criminal background check
for contract staff anticipated to have access to or use of FTI in their
work for the Labor Cabinet or its offices. The national and state
criminal background check provided by the entity under contract
shall[must] have been completed within two (2) years of the start
date for contract staff.

(4) The Labor Cabinet, its offices, or responsible agency shall
not employ any person in a position for which the job duties include
access to or use of FTI if the individual refuses to consent to a
fingerprint-based national and state criminal background check,

(5) The Labor Cabinet, its offices, or responsible agency shall
notify each applicant, current employee, or contract staff
determined to have a disqualifying offense.

Section 3. Disqualification. The Labor Cabinet, its offices, or
responsible agency shall not employ or contract with an individual
with a disqualifying offense as defined in Section 1(5) of this
administrative regulation or whose background check reveals any
information that bears upon the fitness of the individual to work in a
position with access to or use of FTI. The Labor Cabinet, its
offices, or responsible agency shall have the sole discretion to
determine if an applicant, current employee, or contract staff is
suitable to work in a position with access to or use of FTI and
ensure its protection and security in accordance with KRS 336.125,
IRS Publication 1075, and any other relevant policy or procedure
concerning the confidentiality of FTI.

Section 4. Individuals Ineligible to be Hired. The Labor Cabinet,
its offices, or responsible agency may refuse to hire, contract with,
or permit to work any applicant that submits to a criminal
background check if one (1) or more of the following conditions
apply:

(1) The applicant refuses to provide photo identification and
Social Security Number;

(2) The applicant fails to submit their fingerprints at an
authorized collection site within five (5) business days of receiving
notice to submit fingerprints;

(3) Upon completion of the criminal background check, the
Labor Cabinet, its offices, or responsible agency receives notice
that the applicant is found to have a disqualifying offense; or

(4) Final and acceptable disposition of a criminal charge
related to a disqualifying offense is not provided to the Labor
Cabinet, its offices, or responsible agency within sixty (60) days of
fingerprint submission.

Section 5. Notice of a Disqualifying Offense i Applicants.

(1) Upon completion of the criminal background check, the
Labor Cabinet, its offices, or responsible agency shall notify
applicants determined to have a disqualifying offense.

(2) If an applicant wishes to obtain information concerning the
disqualifying offense or challenge the accuracy of a criminal
background check, the Labor Cabinet, its offices, or responsible
agency shall refer the applicant to the appropriate state or federal
law enforcement agency.

Section 6. Notice of Disqualifying Offense, Reconsideration,
and Appeal i Current Employees.
(1) Upon completion of a criminal background check, the Labor
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Cabinet, its offices, or responsible agency shall notify current
employees determined to have a disqualifying offense. A current
employee found to have a disqualifying offense shall immediately
be removed from duties with access to or use of FTI.

(2) Upon receipt of notice of a disqualifying offense, a current
employee removed from responsibilities requiring FTI access or
use may submit a written request for reconsideration to the Labor
Cabinetodés Division of Human
calendar days from the date the notice is issued.

(3) The current empl oyeeds
include the following information:

(@) A written explanation of each disqualifying offense,
including:

1. A description of the events related to the disqualifying
offense;

2. The number of years since the occurrence of the
disqualifying offense;

3. The age of the offender at the time of the disqualifying
offense;

4. Evidence that the individual has pursued or achieved
rehabilitation with regard to the disqualifying offense; and

5. Any other relevant and mitigating circumstances regarding
the disqualifying offense;

(b) Official documentation showing that all fines, including
court-imposed fines, costs or restitution, have been paid, or
documentation demonstrating adherence to a payment schedule, if
applicable;

(c) The date probation or parole was satisfactorily completed, if
applicable; and

(d) Employment and character references, including any other
evidence demonstrating the ability of the individual to competently
perform the employment responsibilities.

(4) A current employee who requests reconsideration may be
retained on staff during the review process subject to the following
factors:

(a) The nature and severity of the disqualifying offense;

(b) The disposition of the disqualifying offense;

(c) The time elapsed since the disqualifying offense;

(d) The employee's personnel history; and

(e) Whether the employee may be assigned other duties that
do not require access to or use of FTI.

(5) After review, the Labor Cabinet, its offices, or responsible
agency may:

(a) Transfer the employee to another open position at the
same pay grade or lower within the Labor Cabinet, its offices, or
responsible agency for which the employee is qualified and for
which access to or use of FTI is not part of the job responsibilities;

(b) Dismiss the employee if it is determined that the nature of
the disqualifying offense presents an immediate, serious and
irreparable risk to FTI if the employee's job duties require access to
or use of FTI,

(c) Redefine the employeebs
those functions that require access to or use of FTI; or

(d) Any other action permitted by law.

(6) The appointing authority as defined in KRS 18A.005(1), or
his or her designee, shall issue a final written determination
regarding the reconsideration request. The appointing authority or
his or her designee shall notify the employee of the final
determination no later than thirty (30) calendar days from receipt of
the written request for reconsideration, and the notice shall include
any personnel action to be taken by the Labor Cabinet, its offices,
or responsible agency as a result of the final determination.

(7) The current employee may have the right to appeal an
action taken by the Labor Cabinet, its offices, or responsible
agency pursuant to the applicable sections of KRS Chapter 18A
and the Kentucky Administrative Regulations.

Section 7. Notice of Disqualifying Offense i Contract Staff.

(1) Upon completion of the criminal background check, any
contract staff found to have a disqualifying offense shall
immediately be subject to one (1) or more of the following actions
at the sole discretion of the Labor Cabinet, its offices, or
responsible agency:

Resour ces

request
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(a) Termination;

(b) If permitted by the contract, removed from all duties
requiring access to or use of FTI and assigned other duties that do
not require access to or use of FTI; or

(c) Any other action permitted by law.

(2) The Labor Cabinet, its offices, or responsible agency shall
notify the contract staff of the action or actions taken within seven
(7) days of discovery of the disqualifying offense.

(3) If the contract staff wishes to obtain information concerning
the disqualifying offense or challenge the accuracy of a criminal
background check, the Labor Cabinet, its offices, or responsible
agency shall refer the applicant to the appropriate state or federal
law enforcement agency.

Section 8. Challenges to Criminal Background Check
Information. An individual subject to a criminal background check
required by KRS 336.125 and this administrative regulation shall
have the right to request and review the results of his or her
national and state criminal background check and to request
correction of any inaccurate information. All corrections
shall[must] be addressed with the Federal Bureau of Investigation
or the Department of Kentucky State Police; the Labor Cabinet
cannot assist with this process or correct any inaccurate
information.

Section 9. Pardons, Diversions, and Expungements. An
applicant, employee, or contract staff who has received a pardon
for a disqualifying offense, has had a disqualifying offense
dismissed after successful completion of a diversion program, or
has had the disqualifying offense expunged shall not be barred
from employment with the Labor Cabinet, its offices, or responsible
agency in a position with job duties that include access to or use of
FTI for reasons related to the underlying disqualifying offense(s).

CONTACT PERSON: Rebecca Rodgers, Executive Staff
Advisor, 500 Mero Street, 3rd Floor, Mayo Underwood Bldg, phone
502-782-1350, email rebecca.rodgers@ky.gov.

PUBLIC PROTECTION CABINET
Kentucky Horse Racing Commission
(As Amended at ARRS, June 14, 2022)

810 KAR 3:020. Licensing of racing participants.

RELATES TO: KRS 12.357, 230.215, 230.260, 230.280,
230.290, 230.300, 230.310, 230.320, 230.330

STATUTORY AUTHORITY: KRS 12.357
230.240(2), 230.260(4), 230.290(2), 230.310(1)

NECESSITY, FUNCTION, AND CONFORMITY: KRS
230.215(2) authorizes[grants] the Kentucky Horse Racing
Commission [the—autherity-|to regulate conditions under which
horse racing shall be conducted in Kentucky. KRS 230.310(1)
requires[authorizes] the commission to establish licensing
requirements for participation in horse racing. This administrative
regulation establishes licensing procedures and requirements for
participation in horse racing.

230.215(2),

Section 1. Definitions.

(1) "Person" means an individual, proprietorship, firm,
partnership, joint venture, joint stock company, syndicate,
business, trust, estate, company, corporation, limited liability
company, association, club, committee, organization, lessor,
lessee, racing stable, farm name, or other group of persons acting
in concert.

(2) "Restricted area" means a portion of association grounds to
which access is limited to licensees whose occupation or
participation requires access, and to those individuals
accompanying a licensee as permitted by the association.

Section 2. Persons Required to Be Licensed.
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(1) A person shall not participate in pari-mutuel racing under
the jurisdiction of the commission without a valid license issued by
the commission.

(2) License categories shall include:

(a) Association employee;

(b) Assistant trainer;

(c) Claiming;

(d) Commission member;

(e) Commission employee;

(f) Dental technician;

(g) Driver;

1. Qualifying-fair (QF) license;

2. Provisional (P) license; and

3. Full (A) license;

(h) Driver/trainer;

(i) Equine therapist;

() Exercise rider;

(k) Farm manager or agent;

() Farrier;

(m) Farrier apprentice;

(n) Jockey;

(o) Jockey agent;

(p) Jockey apprentice;

(q) Matinee driver;

(r) Mutuel employee;

(s) Owner;

(t) Owner (Temporary);

(u) Owner/assistant trainer;

(v) Owner/trainer;

(w) Owner/trainer/driver;

(x) Owner/driver;

(y) [Racing department employee;

{&)] Racing official;

(z2)[taa)] Special event employee;

(aa)[{bb)] Stable agent;

(bb)[{e€})] Stable employee;

(co)[¢aeh][¢ee)] Steeplechase jockey;

(dd)[tee)|[taeh)] Trainer;

(ee)[¢)][tee)] Vendor;

(D) [fae)] [(5] Vendor employee;

(99)[¢r)][€ge)] Veterinarian;

(hh)[€D][¢hk)] Veterinary assistant; and
(iD[€B][€#H] Veterinary technologist or technician.

(3) A person working at a licensed racing association in the
Commonwealth shall obtain a valid license issued by the
commission. The executive director, chief racing steward, the
presiding judge, or their designee may refuse entry or scratch any
horse involving any person who, after being requested to obtain a
valid license, fails or is unable to obtain a license.

O]

(a) A person required to be licensed shall submit:

1. A completed written application on the form Licensing
Application, 3-020-1, or a multi-jurisdictional license form pursuant
to Section 8 of this administrative regulation; and

2. The fee required by Section 6 of this administrative
regulation.

(b) A temporary license may be obtained by an authorized
representative of an owner in accordance with Section 18 of this
administrative regulation.

(c) A conditional license may be issued by the commission or
its designee.

Section 3. General License Application Requirements for All
Applicants.

(1) Any person required to be licensed by Section 2 of this
administrative regulation and desiring to participate in horse racing
in the Commonwealth may apply to the commission for a license.

)]

(a) An application may be submitted on or after November 1 of
the calendar year preceding the calendar year in which the license
is to be in force.

(b) An application shall be submitted no later than twenty-four
(24) hours after an applicant has arrived on association grounds,
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unless a temporary license is obtained in accordance with Section
18 of this administrative regulation.

(c) The license application shall be reviewed and the license
issued by commission personnel.

(3) Information provided on or with a license application shall
be complete and correct. Material misrepresentation by a license
applicant or his or her agent shall result in an immediate license
suspension, revocation, refusal, or denial, or imposition of a fine by
the commission or the chief racing steward or presiding judge.

4)

(&) An applicant for licensing shall be a minimum of sixteen
(16) years of age except as provided by paragraph (b) of this
subsection. An applicant may be required to submit a certified copy
of his or her birth certificate or work permit.

(b) The commission may grant an owner's license to a person
less than sixteen (16) years of age if the person's parent or legal
guardian is licensed by the commission. An application under this
subsection shall be signed by the applicant's parent or legal
guardian in the presence of one (1) or more of the stewards or
judges.

(5) An application from a person or other entity consisting of
more than one (1) individual person desiring to race horses in the
Commonwealth shall, upon request, in addition to designating the
person or persons representing the entire ownership of the horses,
be accompanied by documents which fully disclose the identity,
degree, and type of ownership held by all individual persons who
own or control a present or reversionary interest in the horses.

(6) The commission shall notify an applicant that the license
has been issued or denied. If all requirements for licensure are
met, a license shall be issued to the license applicant.

Section 4. Additional Licensing Requirements for Standardbred
Driver's License.

(1) A person desiring to drive a harness horse at a race
meeting licensed by the commission shall obtain a license from:

(a) The commission; and

(b) The United States Trotting Association, Standardbred
Canada, or appropriate international harness racing governing
agency.

(2) Commission licenses. A driver's license from
commission shall be issued in one the following categories:

(a) A qualifying-fair (QF) license, which shall be valid for fairs,
matinees, qualifying races, and if approved by the presiding judge,
nonwagering races at extended pari-mutuel meetings;

(b) A provisional (P) license, which shall be valid at fairs,
matinees, qualifying races, and extended pari-mutuel meetings; or

(c) A full (A) license, which shall be valid at all race meetings.

(3) License advancement. An applicant shall initially obtain a
qualifying-fair license. Advancement to a provisional license and a
full license shall be determined by Rule 17, Sections 1 through 10,
of the United States Trotting Association, 2009/2010.

(4) General qualifications. An applicant for a driver's license
shall:

(@)

1. Be at least sixteen (16) years of age for a (QF) license;

2. Be at least eighteen (18) years of age for a (P) or (A)
license; and

3. Not be denied a driver's license solely on the basis of age if
the applicant has previously held any type of license; and

(b) Submit satisfactory evidence of an eye examination
indicating:

1. 20/40 corrected vision in both eyes; or

2. If one (1) eye is blind, at least 20/30 corrected vision in the
other eye.

the

Section 5. Additional Licensing Requirements for Specific
Licenses.

(1) Veterinary personnel.

(a) An application from a person desiring to treat, prescribe for,
or attend to any horse on association grounds as a practicing
veterinarian shall be accompanied by evidence that the person is
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currently licensed as a veterinarian by the Commonwealth of
Kentucky.

(b) An application from a person desiring to work on
association grounds as a veterinary technologist or veterinary
technician shall be accompanied by:

1. Evidence that the person is currently registered as a
veterinary technologist or veterinary technician by the
Commonwealth of Kentucky; and

2. A Veterinarian Approval Form, KHRC 3-020-4, signed by a
licensed veterinarian certifying that the applicant is working for the
veterinarian as required by KRS 321.443.

(c) An application from a veterinary assistant shall be
accompanied by a Veterinarian Approval Form, KHRC 3-020-4,
signed by a licensed veterinarian certifying that the applicant works
for him or her as required by KRS 321.443.

(d) Equine therapist. An application from an equine therapist
not defined by KRS Chapter 321 shall be accompanied by a
Veterinarian Approval Form, KHRC 3-020-4, signed by a licensed
veterinarian and the chief state veterinarian attesting to the skill
and integrity of the applicant.

(2) Farriers. An application from a person not previously
licensed in the capacity of farrier shall submit a diploma or other
document signifying successful completion of a farrier course or
examination recognized by the American Farrier's Association, or
submit a letter of recommendation from a licensed farrier.

(3) Standardbred Licensees.

(@) A standardbred owner, ftrainer, owner/trainer, driver,
driver/trainer, owner/trainer/driver, or owner/driver shall have a
valid license issued by the United States Trotting Association,
Standardbred Canada, or other appropriate international harness
racing governing agency in order to participate in pari-mutuel
racing in Kentucky.

(b) Any standardbred horse under lease shall race in the name
of the lessee and a copy of the lease shall be filed with the clerk of
the course. A standardbred horse shall not race under lease
without an eligibility certificate issued by the United States Trotting
Association, Standardbred Canada, or other appropriate
international harness racing governing agency in the name of the
lessee. Both the lessee and lessor shall be licensed by the
commission prior to post.

(c) If any licensed standardbred trainer is absent from a racing
meet for more than six (6) days, the trainer shall appoint and have
properly licensed a new trainer of record.

(4) Special event licenses.

(a) A special event license shall be:

1. Issued to employees who are employed by an association
only for the duration of a special event; and

2. Valid for the days of the event only.

(b) The duration of the license shall not exceed three (3)
calendar days.

Section 6. Licensing Fees.

(1) Except as provided by subsection (2) of this section,
the following annual fees shall accompany the application and shall
not be refundable:

(a) Association employee:

1. For thoroughbreds: $25;

2. For standardbreds: $25; or

3. For other horses: $10;

(b) Assistant trainer:

1. For thoroughbreds: $150; or

2. For other horses: $35;

(c) Claiming: $150;

(d) Dental technician: $100;

(e) Driver: $125;

(f) Driver/trainer: $125;

(9) Equine therapist:

1. For thoroughbreds: $50;

2. For standardbreds: $50; or

3. For other horses: $25;

(h) Exercise rider: $10;

(i) Farm manager or agent:

1. For thoroughbreds: $50;
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2. For standardbreds: $50; or
3. For other horses: $25;

() Farrier:

1. For thoroughbreds: $100;

2. For standardbreds: $100; or
3. For other horses: $35;

(k) Farrier apprentice:

1. For thoroughbreds: $50;

2. For standardbreds: $50; or
3. For other horses: $25;

() Jockey:

1. For thoroughbreds: $150; or
2. For other horses: $35;

(m) Jockey agent:

1. For thoroughbreds: $150; or
2. For other horses: $35;

(n) Jockey apprentice:

1. For thoroughbreds: $100; or
2. For other horses: $35;

(o) Matinee driver: $125;

(p) Mutuel employee:

1. For thoroughbreds: $50;

2. For standardbreds: $50; or
3. For other horses: $20;

(q) Owner:

1. For thoroughbreds: $150;

2. For standardbreds: $125; or
3. For other horses: $35;

(r) Owner (temporary):

1. For thoroughbreds: $150;

2. For standardbreds: $125; or
3. For other horses: $35;

(s) Owner/assistant trainer:

1. For thoroughbreds: $150; or
2. For other horses: $35;

(t) Owner/trainer:

1. For thoroughbreds: $150;

2. For standardbreds: $125; or
3. For other horses: $35;

(u) Ownerl/trainer/driver: $125;
(v) Owner/driver: $125;

(w) [Racing-department-employee:-$100;
9] Racing official:

1. For thoroughbreds: $100;

2. For standardbreds: $100; or
3. For other horses: $35;
(X)[6A)] Special event employee: $10;
W)[¢2)] Stable agent: $50;
(z2)[{aa)] Stable employee:

1. For thoroughbreds: $10;

2. For standardbreds: $5; or

3. For other horses: $5;
(aa)[{eb)][(a@a)] Steeplechase jockey: $150;
(bb)[{e&)][(bb)] Trainer:

1. For thoroughbreds: $150;

2. For standardbreds: $125; or
3. For other horses: $35;
(co)[¢dehi][tee)] Vendor:

1. For thoroughbreds: $50;

2. For standardbreds: $50; or
3. For other horses: $25;
(dd)[{ee)][tde)] Vendor employee: $25;
(ee)[¢H)][(ee)] Veterinarian:

1. For thoroughbreds: $150;

2. For standardbreds: $125; or
3. For other horses: $35;

(D[ ¢ae) [(FF)] Veterinary assistant:
1. For thoroughbreds: $50;

2. For standardbreds: $50; or
3. For other horses: $25; or
()] [(gg)] Veterinary technologist or technician:
1. For thoroughbreds: $50;

2. For standardbreds: $50; or
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3. For other horses: $25.

(2) A _military spouse meeting the requirements of KRS
12.357(1) shall not be required to pay the licensure fee if:

(8 The fee waiver is requested on the Licensing
Application form, 3-020-1; and

(b) The documentation required by KRS 12.357(2) is
submitted with the application.

(3) A replacement fee for a duplicate license shall be ten (10)
dollars, except that this fee shall be waived for the first duplicate
license issued during any calendar year.

Section 7. Fingerprinting.

(1) If requested by the commission, a license applicant shall
furnish to the commission a set of fingerprints or submit to
fingerprinting prior to issuance of a license.

(2) If the license applicant has been fingerprinted in the
Commonwealth or another racing jurisdiction within the five (5)
years preceding the date of the license application, then the
commission may accept the previous fingerprints or require new
fingerprints.

(3) The cost of fingerprinting and fingerprint analysis shall be
paid by the license applicant.

Section 8. Multi-state/National Licenses.

(1) In lieu of the commission license application form, an
applicant may submit an ARCI Multi-Jurisdiction Racing License
Owner's Application or the National Racing License Application or
Renewal Application.

(2) The commission shall accept a multi-state or national
license if it complies with licensing requirements in this
administrative regulation and KRS Chapter 230.

Section 9. Consent to Investigate by License Applicants and
Licensees. After an applicant files a license application, the
commission may:

(1) Investigate the criminal background, employment history,
and racing history record of the applicant;

(2) Engage in research and interviews to determine the
applicant's character and qualifications; and

(3) Verify information provided by the applicant.

Section 10. Search and Seizure.

(1) The commission or designee may search any location
described in KRS 230.260(7).

(2) The commission or designee may seize any medication,
drug, substance, paraphernalia, object, or device in violation or
suspected violation of KRS Chapter 230 or KAR Title 810.

(3) A licensee shall:

(a) Cooperate with the commission or designee during an
investigation; and

(b) Respond correctly to the best of the licensee's knowledge if
guestioned by the commission or designee about a racing matter.

(4) A licensee shall consent to out-of-competition testing in
accordance with 810 KAR 8:040.

Section 11. Employer Responsibility.

(1)

(@) An employer shall not employ an unlicensed person for a
position that requires a license under KRS 230.300 or 230.310 or
this administrative regulation.

(b) If an employer violates subsection (a) of this subsection,
the employer may be subjected to license suspension, denial, or
revocation under KRS Chapter 230 or KAR Title 810.

(2) Every employer shall report in writing to the commission or
its designee, within twenty-four (24) hours, the discharge of any
licensed employee, including the employee's name, occupation,
and reason for the discharge.

(3) Every employer shall be responsible for
compliance with all applicable employment laws.

(4) The license application of an employee shall be signed by
the employer.

ensuring
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(5) A licensed employer shall carry workers' compensation
insurance covering his or her employees as required by KRS
Chapter 342.

Section 12. Financial Responsibility.

(1) A licensee shall maintain financial responsibility during the
period for which the license is issued.

(2) A licensee's failure to satisfy a final judgment rendered
against him or her by a Kentucky court, or a domesticated
judgment from another jurisdiction, for goods, supplies, services, or
fees used in the course of any occupation for which a license is
required by this administrative regulation shall constitute a failure
to meet the financial responsibility requirements of KRS 230.310.

(3) If the licensee fails to show just cause for his or her failure
to satisfy the judgment, then his or her license may be suspended
or revoked until the licensee provides written documentation of
satisfaction of the judgment.

(4) An applicant for a license may be required to submit
evidence of financial responsibility to the commission if a judgment
has been rendered against him or her.

Section 13. Voluntary Withdrawal of License Application.

(1) A license applicant may with the approval of the license
review committee voluntarily withdraw his or her license application
from the license review process.

(2) If the applicant chooses to voluntarily withdraw his or her
application, then the withdrawal shall not constitute a denial or
suspension of a license and shall be without prejudice.

(3) The stewards or judges shall issue a ruling noting a
withdrawal, and the ruling shall be communicated to the
Association of Racing Commissioners International.

Section 14. License Review Committee.

(1) The executive director, chief racing steward, presiding
judge, or director of licensing may refer a license application to the
license review committee in lieu of denying the application.

(2) The license review committee shall be composed of the
executive director or designee, the director of licensing or
designee, the chief state steward or presiding judge or their
designee, and at least one (1) other commission member or
commission staff member as designated by the executive director.
At least three (3) members of the committee shall participate in any
license review committee meeting.

(3) If a referral to the committee is made, then a license shall
not be issued until the committee makes a favorable ruling on the
license application. The applicant may be required by the
committee to appear personally. If the committee is unable to make
a favorable ruling on the license application, then the committee
may give the license applicant the opportunity to voluntarily
withdraw his or her license application in accordance with Section
13 of this administrative regulation. If the license applicant does not
wish to voluntarily withdraw his or her application, then the
committee shall deny the application.

(4) The denial of the application may be appealed in
accordance with KRS Chapter 13B.

(5) In the alternative, the commission, the license review
committee, or the executive director may refer the case directly to
the commission without denial or approval of the application.

Section 15. License Denial, Revocation, or Suspension.

(1) The commission, executive director, chief racing steward or
presiding judge, or director of licensing may deny a license
application, and the commission or chief state steward or presiding
judge may suspend or revoke a license, or otherwise penalize in
accordance with KRS 230.320(1) a licensee, or other person
participating in horse racing, for any of the following reasons:

(a) The public interest, for the purpose of maintaining proper
control over horse racing meetings or pari-mutuel wagering, may
be adversely affected if the license is issued,;

(b) The licensee or applicant has any felony or misdemeanor
criminal conviction from any jurisdiction, including having entered
into any form of diversionary program, within fifteen (15) years
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preceding the date of submission of a license application,
provided all requirements of KRS 335B.010 et seq. are
satisfied;

(c) The licensee or applicant has pending criminal charges or
is criminally charged during the license period in any jurisdiction;

(d) The licensee or applicant has had a license issued by the
legally constituted racing or gaming commission of a state,
province, or country denied, suspended, or revoked,;

(e) The licensee or applicant has had a license issued by the
Commonwealth revoked, suspended, or denied;

(f) The licensee or applicant has applied for and received a
license at less than sixteen (16) years of age, except as permitted
in Section 3 of this administrative regulation;

(@) The licensee or applicant has made a material
misrepresentation, falsification, or omission of information in an
application for a license;

(h) The licensee or applicant has been ejected, ruled off, or
excluded from racing association grounds in the Commonwealth of
Kentucky or a racetrack in any jurisdiction;

(i) The licensee or applicant has violated or attempted to
violate a statute, administrative regulation, or similar rule
respecting horse racing in any jurisdiction;

() The licensee or applicant has perpetrated or attempted to
perpetrate a fraud or misrepresentation in connection with the
racing or breeding of a horse or pari-mutuel wagering;

(k) The licensee or applicant has caused, attempted to cause,
or participated in any way in an attempt to cause the pre-
arrangement of a race result, or has failed to report knowledge of
this kind of activity immediately to the stewards or judges;

() The licensee or applicant has demonstrated financial
irresponsibility as described by Section 12 of this administrative
regulation;

(m) The licensee or applicant has knowingly failed to disclose
to the commission complete ownership or beneficial interest in a
horse entered to be raced,

(n) The licensee or applicant has misrepresented or attempted
to misrepresent facts in connection with the sale of a horse or other
matter pertaining to racing or registration of a thoroughbred;

(o) The licensee or applicant has offered, promised, given,
accepted, or solicited a bribe in any form, directly or indirectly, to or
by a person having any connection with the outcome of a race, or
failed to report conduct of this nature immediately to the stewards
or judges;

(p) The licensee or applicant has abandoned, mistreated,
abused, neglected, or engaged in an act of cruelty to a horse;

(q) The licensee or applicant has engaged in conduct that is
against the best interest of horse racing, or compromises the
integrity of operations at a track, training facility, or satellite facility;

(r) The licensee or applicant has knowingly entered, or aided
and abetted the entry, of a horse ineligible or unqualified for the
race entered,;

(s) The licensee or applicant has possessed on association
grounds, without written permission from the commission or the
chief state steward or presiding judge, any appliance or device,
other than an ordinary whip, which could be used to alter the speed
of a horse in a race or workout;

(t) The licensee or applicant has violated any of the alcohol or
substance abuse provisions in KRS Chapter 230 or 810 KAR
2:030;

(u) The licensee or applicant has failed to comply with a written
order or ruling of the commission, the stewards, or the judges
pertaining to a racing matter or investigation;

(v) The licensee or applicant has failed to answer truthfully
guestions asked by the commission or its representatives
pertaining to a racing matter;

(w) The licensee or applicant has failed to return to an
association any purse money, trophies, or awards paid in error or
ordered redistributed by the commission;

(x) The licensee or applicant has participated in or engaged in
any conduct of a disorderly nature on association grounds,
including[which-inetudes butis-notlimited-to]:
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1. Failure to obey the stewards' or judges' or other official's
orders that are expressly authorized by KAR Title 810[the

2. Failure to race when programmed unless excused by the
stewards or judges;

3. Fighting;

4. Assaults;

5. Offensive and profane language;

6. Smoking on the track in colors during actual racing hours;

7. Warming up a horse prior to racing without colors; and

8. Disturbing the peace;

(y) The licensee or applicant has used profane, abusive, or
insulting language to or interfered with a commission member,
employee or agent, or racing official, while these persons are in the
course of discharging their duties;

(z) The licensee or applicant is unqualified to perform the
duties for which the license is issued,

(aa) The licensee or applicant has discontinued or is ineligible
for the activity for which the license is to be issued, or for which a
previous or existing license was issued;

(bb) The licensee or applicant has made a material
misrepresentation in the process of registering, nominating,
entering, or racing a horse as Kentucky owned, Kentucky bred, or
Kentucky sired;

(cc) The licensee or applicant has failed to pay a required fee
or fine, or has otherwise failed to comply with KRS Chapter 230 or
KAR Title 810;

(dd) The licensee or applicant has failed to comply with a
written directive or ruling of the commission or the chief state
racing steward or presiding judge;

(ee) The licensee or applicant has failed to advise the
commission of changes in the application information as required
by Section 17 of this administrative regulation;

(ff) The licensee or applicant has failed to comply with the
temporary license requirements of Section 18 of this administrative

regulation;
(gg) The licensee or applicant has violated the photo
identification badge requirements of Section 21 of this

administrative regulation;

(hh) The licensee or applicant has knowingly aided or abetted
any person in violation of KRS Chapter 230, KAR Title 810, or
any other statute or administrative regulation pertaining to horse
racing;

(ii) The licensee or applicant has hired an unlicensed person
required by KRS 230.300, 230.310, or this administrative
regulation to be licensed;

(i) The licensee or applicant, being a person other than a
licensed veterinarian, has possessed on association grounds:

1. A hypodermic needle, hypodermic syringe, or other device
that[whieh] could be used to administer any substance to a horse,
except as permitted by 810 KAR 8:010, Section 3(5); or

2. A medication, stimulant, sedative, depressant, local
anesthetic, or any other foreign substance prohibited by KRS
Chapter 230 or KAR Title 810; or

(kk) The licensee or applicant has manufactured, attempted to
manufacture, or possessed a false license photo identification
badge.

(2) A license suspension, revocation, or denial shall be
reported in writing to the applicant by the chief steward or presiding
judge, and to the ARCI by the Division of Licensing, to ensure that
other racing jurisdictions shall be advised of the license
suspension, revocation, or denial.

(3) A licensee or applicant may appeal the suspension,
revocation, or denial in accordance with KRS 230.320 and Chapter
13B.

Section 16. Reciprocity.

(1) If a person's license has been denied, suspended, or
revoked in another jurisdiction, the commission may require
reinstatement of the license in that jurisdiction before a license is
granted by the commission.

(2) If a person has been ruled off, excluded, or ejected from a
racetrack in Kentucky or in another jurisdiction, the commission
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may require reinstatement of the person at that track before a
license is granted by the commission,

Section 17. Changes in Application Information.

(1) The licensee or applicant shall report changes in any
information required for licensing in writing to the commission.

(2) Any change in information required for licensing shall be
submitted in writing upon the "Change in Application Information
Form", KHRC 3-020-3, signed by the licensee, and filed at the
commission central office, within thirty (30) days of the change,
unless it is information listed in subsection (3) of this section.

(3) The licensee shall report changes in information in writing
within 72 hours of the occurrence for these items:

(a) Criminal charges;

(b) Criminal convictions;

(c) License denials and license suspensions of ten (10) days or
more;

(d) License revocations or fines of $500 or more in other
jurisdictions;

(e) Racing related disciplinary charges pending in other
jurisdictions; and

(f) Withdrawal, with or without prejudice,
application by the licensee in any jurisdiction.

of a license

Section 18. Temporary Licenses.

@)

(a) Only an owner is eligible for a temporary license.

(b) A horse in a trainer's care shall not start in a race unless
the owner has a current license or has an application for a
temporary license, "Temporary Owner's License Application”,
KHRC 3-020-2, on file with the commission.

(c) A licensed trainer may apply for a temporary license on
behalf of an owner for whom the licensed trainer trains.

(d) The commission may refuse the license if the applicant fails
to supply a name, Social Security number, and mailing address for
a temporary license.

(e) A temporary license shall be valid for no more than thirty
(30) days from the date of issuance and shall automatically lapse
after the 30th day pending completion of all licensing procedures.

(f) Upon expiration of the thirty (30) day temporary license, the
owner's license shall be suspended or the owner's horses shall be
ineligible to race in Kentucky pending completion of all licensing
procedures.

(g) Completion of all owner licensing procedures shall extend
the owner's license to the end of the calendar year.

(h) If a temporary license expires prior to the completion of all
owner licensing procedures, the applicant shall pay an additional
licensing fee.

(2) An owner shall not be eligible to be issued more than one
(1) temporary license in any calendar year.

(3) A temporary license shall not be valid for claiming.

Section 19. Eligibility for Multiple Licenses. More than one (1)
license to participate in horse racing may be granted to a person
except if prohibited by Section 20 of this administrative regulation
due to a potential conflict of interest.

Section 20. Conflict of Interest.

(1) The license review committee and the chief state steward
or presiding judge or their designees shall deny or refuse to
process the license of a person, and the commission or the chief
state steward or presiding judge shall revoke or suspend the
license of a licensee, who is determined to have a conflict of
interest. A conflict of interest may exist if a spouse, immediate
family member, or other person in a similar relationship to the
licensee or applicant holds a license that[which] the license
review committee or chief state steward or presiding judge finds to
be a conflict of interest with the licensee's or applicant's license. A
finding of a conflict of interest may be appealed to the commission
pursuant to KRS 230.320 and KRS Chapter 13B.

(2) A racing official who is an owner of either the sire or dam of
a horse entered to race shall not act as an official during that race.
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(3) A person who is licensed as an owner or trainer, or who
has any financial interest in a horse entered in a race, shall not
participate in that race as any of the following:

(a) Racing official;

(b) Assistant starter;

(c) Practicing veterinarian for any horse other than the owner's;

(d) Veterinary technician, veterinary technologist, veterinary
assistant, or equine therapist for any horse other than the owner's;

(e) Officer or managing employee;

(f) Track maintenance supervisor or employee;

(g) Outrider;

(h) Race track security employee;

(i) Farrier;

(i) Photo finish operator;

(k) Horsemen's bookkeeper;

() Racing chemist;

(m) Testing laboratory employee;

(n) Jockey;

(o) Apprentice jockey; or

(p) Jockey agent.

Section 21. License Photo Identification Badges.

)

(a) If a licensee desires access to restricted areas of a racing
association grounds, then the licensee shall carry on his or her
person at all times within the restricted area his or her assigned
commission license (photo identification badge).

(b) A photo identification badge is available to a licensee upon
presentation of appropriate, valid photo identification by the
licensee to commission personnel at commission licensing offices.

(2) A person shall present an appropriate license to enter a
restricted area.

(3) The stewards or judges or racing association may require
visible display of a license in a restricted area.

(4) A license may only be used by the person to whom it is
issued, and a licensee shall not allow another person to use his or
her badge for any purpose.

(5) Licensee credentials (photo identification badges) are the
property of the commission and shall be surrendered to the
executive director, the stewards or judges, the commission director
of enforcement, or director of licensing, or designee, upon request.

Section 22. Duties of Licensees.

(1) A licensee shall be knowledgeable of this administrative
regulation and, by acceptance of the license, agrees to abide by
this administrative regulation.

(2) A licensee shall report to track security or the stewards or
judges any knowledge the licensee has that a violation of this
administrative regulation has occurred or may occur.

(3) A licensee shall abide by all rulings and decisions of the
stewards or judges and the commission, and all decisions by the
stewards or judges and the commission shall remain in force
unless reversed or modified by the commission or a court of
competent jurisdiction upon proper appeal pursuant to KRS
230.330.

(4) Rulings and decisions of the stewards or judges may be
appealed to the commission, except those made by the stewards
or judges as to:

(a) Findings of fact as occurred during and incident to the
running of a race; and

(b) A determination of the extent of disqualification of horses in
a race for fouls committed during the race.

(5) A licensee shall cooperate fully with all investigations and
inquiries made by commission representatives or association
security, or both.

(6) A licensee shall obey instructions from commission
representatives or association security, or both.

(7) All licensees shall immediately report to the commission
any known or suspected irregularities, any violation of KRS
Chapter 230 or KAR Title 810, or any wrongdoings by any person,
and shall cooperate in any subsequent investigation.
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Section 23. Common Law Rights of Associations. The validity
of a license does not preclude or infringe on the common law rights
of associations to eject or exclude persons, licensed or unlicensed,
from association grounds.

Section 24. Incorporation by Reference.

(1) The following material is incorporated by reference:

(a) "Licensing Application”, KHRC 3-020-1, 02/2022[4{2019];

(b) "Temporary Owner's License Application", KHRC 3-020-2,
11/2018;

(c) "Change in Application Information Form", KHRC 3-020-3,
4/2019;

(d) "Veterinarian Approval Form", KHRC 3-020-4, 4/2019; and

(e) "Rule 17, Sections 1 through 10", United States Trotting
Association, 2009/2010.

(2) This material may be inspected, copied, or obtained,
subject to applicable copyright law, at the Kentucky Horse Racing
Commission, 4063 Iron Works Parkway, Building B, Lexington,
Kentucky 40511, Monday through Friday, 8 a.m. to 4:30 p.m. This
material is also available at http://khrc.ky.gov.

CONTACT PERSON: Jennifer Wolsing, General Counsel,
4063 Iron Works Parkway, Building B, Lexington, Kentucky 40511,
phone +1 (859) 246-2040, fax +1 (859) 246-2039, email
jennifer.wolsing@ky.gov.

CABINET FOR HEALTH AND FAMILY SERVICES
Office of Inspector General
Division of Health Care
(As Amended at ARRS, June 14, 2022)

902 KAR 20:018. Operation and services; End Stage Renal
Disease (ESRD)[end-stage renal-disease-|[dialysis] facilities.

RELATES TO: KRS 216B.010, 216B.015, 216B.040, 216B.042,
216B.045, 216B.050, 216B.055, 216B.075, 216B.085, 216B.105-
216B.125, 216B.990(1), (2), 310.021, 314.041, KRS Chapter 333,
335.100, 42 C.F.R. 494.1 1 494.180, 45 C.F.R. Part 160, Part 164, 42
U.S.C. 1320d-2i 1320d-8[314-035,-314-137]

STATUTORY AUTHORITY: KRS 216B.042(1)

NECESSITY, FUNCTION, AND CONFORMITY: KRS
216B.042(1) requires the cabinet to promulgate administrative
regulations necessary for the proper administration of the licensure
function, which includes establishing licensing standards and
procedures to ensure safe, adequate, and efficient [of] health
services and health facilities. This administrative regulation
establishes the minimum licensure requirements for the operation of
and services provided by End Stage[end-stage-][ef] Renal Disease
(ESRD)[dialysis] facilities.

Section 1. Definitions. (1) "Administrator" means an individual[a
persen] who:

(a) Holds a baccalaureate degree or its equivalent;[-and]

(b) Has at least one (1) year of experience working in an ESRD
unit; and

(c) Is responsible for the management of the ESRD facility.

(2) [" . : g . . . . .

{3)] "Dialysis technician" means a person credentialed by the
Board of Nursing as a dialysis technician.

(3)¥4)] "End Stage[End-][-] Stage Renal Disease" or FESRD"
means a _medi cal condition in
functioning on a permanent basis leading to the need for long-term
dialysis or a kidney transplant to maintain life[that-stage—efrenal
- = ich:

{aysirreversible-and-permanent;-and

(A[(5)] "ESRD facility" means a facility or entity that provides
outpatient maintenance dialysis services, home dialysis training and

support, or both.
Bl alysis_facility_as i : ‘o

whi ch

a
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means a Kentucky-licensed physician

{8)] "Medical director"
who;

(a) Is board-certified in internal medicine or pediatrics;

(b) Has completed a board-approved training program in
nephrology; and

(c)1. Hasji

is-a-hoard-eligible-or-certified-nephrologist,-internist,-or
pediatrician-with] at least twelve (12) months of experience providing
care to patients receiving dialysis; or

2.[f)] If the physician does not meet the requirements of
paragraphs (a) through[i] (c) of this subsection, has received
approval in _accordance with 42 C.F.R. 494.140(a)(2) to direct an

ESRD facility[training-in-the-treatment-and-management-of ESRD
patients

]
(6)[€9)] "Quallified dietician" means an individual who:
(a) Is[apersen] licensed pursuant to KRS 310.021; and
(b) Has a minimum of one (1) year professional work experience
in clinical nutrition as a registered dietitian.
(NE9)] "Qualified medical record technician[practitioner]"
means an individual who:

(a) [a—persen-whe] Has graduated from a program for medical
record [administrators—er] technicians that is accredited by the
Council on Medical Education of the American Medical Association
and the American Medical Record Association;[;] and

(b) [whe]ls certified as [a-registered-records-administrator-or-]an
accredited record technician by the American Medical Record
Association.

B)EH)] "Qualified registered nurse_manager" means a nurse

laws and administrative regulations pertaining to the operation of the
facility.

(b) The licensee shall develop and enforce written policies for the
administration and operation of the ESRD facility. Policies shall
include:

1. Personnel practices and procedures;

2. Job descriptions for each level of personnel,
authority and responsibilities for [ef] each classification;

3. Qualifications for medical staff membership;

4. Medical care practices and procedures;

5. Prevention and control of hepatitis, peritonitis, and other
infections, including appropriate procedures for:

a. Surveillance and reporting of infections;

b. Housekeeping;

c. Handling and disposal of waste and contaminants;

d. Sterilization and disinfection; and

e. Sterilization and maintenance of equipment; and

6. Procedures to be followed in an emergency, including fire,
natural disaster, and equipment failure.

(2) Administrator. An ESRD[Fhe] facility shall have an
administrator responsible for the management of the facility,
including enforcement of written policies and protection of patients'

] rights.

(3) An ESRD[Fke] facility shall:

(a) Demonstrate compliance with the requirements of 42 C.F.R.
494.1 through[-] 494.180, except for an ESRD facility that is state-
licensed only[Have-a-permanentsite-of-eperation]; and

(b) Maintain regularly scheduled hours during which dialysis
services shall be[are] available.

(4) Emergency coverage.

(a) An ESRD facilityés
facility shall provide each patient and facility staff member with

including

manager responsible for nursing services who:
(_)_[pepsen] Ilcensed to practlce as a registered nurse under[te
] KRS 314.041;
(b) Is a full-time employee of the ESRD facility; and
(c) Has[whe-has] at least:
1.[{a)] Twelve (12) months of experience in clinical nursing; and
2. [plus]Six (6) months of experience in providing nursing care to
[e£ESRD] patients on maintenance dialysis[;-e¢

| . . . . :

(9)[@2)] "Qualified social worker" means a clinical social worker
I|censed and practlcmq in accordance W|th KRS 335 100 [a—seocial

(10)[(23)] [—Renal—d+al—y—s+s—een¥er—means—a—hespﬂal—uﬂ#

7 v

|[dialysis][patients_Servicesinelude|[:

(@) -treluding][i i talysi

arrangement][]][and-donotinclude | .
[transportatien][:

AD][34)] "Renal transplantation center" means a hospital unit
approved to provide kidney transplants[transplantation] and other
medical and surgical specialty services required for the care of the
ESRD transplant patients, including inpatient  dialysis
M[#um&shed] directly or under arrangement[+reaal

8

(AD[E2][(25)] "Self-care dialysis training" means a program to
train an ESRD patient ort h e p ahelpee, rott bdtk, to perform
dialysis.

Section 2. Requirement for Service. An ESRDIA] facility shall
not be licensed or relicensed as an ESRD[a—renal-dialysis] facility
unless the facility meets the requirements|it-provides-the services
reguired-in-Section-4] of this administrative regulation.

Section 3. Administration and Operation. (1) Licensee.
(a) The licensee shall be legally responsible for the operation of
the ESRD facility and for compliance with federal, state, and local
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written instructions for obtaining emergency medical care.

(b) An_ESRD facility shall have available at the nursing
station, a roster with:

1. The names of physicians who may be called for
emergencies;

2. When the physicians may be called; and

3. How the physicians may be reached.

(c) An ESRD facility shall have an agreement with a hospital
that can provide the following services twenty-four (24) hours
per day, seven (7) days per week:

1. Inpatient care;

2. Routine and emergency dialysis;

3. Other hospital services; and

4. Emergency medical care.

(d) The agreement shall:

1. Ensure that hospital services shall be available to the
ESRD facilitybés patients as

2. Include reasonable assurances that each patient from the
ESRD facility shall be accepted and treated in__an

emergency[Affiliation—agreements—An_ESRD]|[A—renaldialysis][
facility shall have a written affiliation agreement or arrangement
with —a ][agreements —or —arrangements, —in—writing, —with][renal
transplantation—ecenter —and—a—renal—dialysis—center—that

establishes][centers —and renal transplantation — centers—which
provide][the following:

Transplantation—eenter][centers—agreement][shall—ensure —the
w [provide-for][medical-and-surgical specialty services

under-arrangement.

——(b)The agreement between—an—ESRD facilityand-—a renal
Dialysis—center] [eentersﬁag%emﬁft] [shal-ensure that][providefor

hospital——services——are——available—promptly—to——the
ESRD][dialysis][facility's—patients—as|[when|[reeded —TFhe
agreement shal delineate the following] [,aasﬂ_fellews] [

1—TFimely—transfer—or—referral—of—patients—between—the
ESRD[renaldialysis|[facility and the renal dialysis-center shail
oceurif][be—effected—if —it—is][determined —to—be—medically
- e facili .

govtetheni ng

needed;
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recipient—tacthity—within—ene—{1)-working—day—of—a patient's

_Medical information:

(5) Personnel. An adequate number of personnel shall be
present to meet the needs of patients at all times, including
emergency _situations[—including—medical—and—nonmedical

.
(a) Medical staff. An ESRD[Fhe] facility shall have an organized
medical staff responsible for the:
1. Quality of all medical care provided to patients in the facility;
and
2. Ethical and professional practices oft h e

f dits]staffi ty 6 s

(b)l. There shall be a medical director
supervising the staff of the ESRD facility.

2. The medical director shall be a full- or part-time staff member.

3. In the medical director's absence, a physician meeting the

responsible for

2.[(b)—A—laberatory] Licensed in_accordance with [by—the
] KRS Chapter 333.

(3) Medical records.

(@) An _ESRD facility shall maintain complete, accurate, and
accessible records for[en][A-eurrent-and-complete—medical-record
shau—be—malmamed—feic] each patient, including home patients who
elect to receive dialysis supplies and equipment from a supplier that
is not a provider of ESRD services and all other home dialysis
patients whose care is under the supervision of the facility.

(b) Organization. The supervisor of medical records shall be
responsible for the proper documentation, completion, and
preservation of the[al-the-facility's-medical] records.

(c) Indexing. Medical records shall be properly indexed and
systematically filed.

(d) Ownership.

1. Medical records shall be the property of the ESRD facility.

2. The original medical record shall not be removed from the
facility, except by court order or subpoena.

3. Copies of a medical record or portions of the record may be
used and disclosed. Use and disclosure shall be as established by

qualifications of a medical director or a physician who has received

paragraph (e) of this subsection.

approval in_accordance with 42 C.F.R. 494.140(a)(2) to direct an
ESRD facility[simitarly-gqualified-medical-staff-member] shall be [either
]in the unit or immediately available [in-the-community-]while[when]
a patient is being dialyzed.

(c)1. The ESRD facility shall employ at least one (1) full-time
qualified registered nurse manager[te—be] responsible for nursing
services.

2. If a patient is undergoing dialysis, a qualified registered nurse
manager shall be on duty to supervise[eversee] patient care.

(d) The ESRD facility shall employ [er-have-contracts-forservices
with-]the following ancillary personnel directly or by contract:

1. A qualified dietician;

2. A qualified medical records technician[practitioner]; and

3. A gualified social worker.

(6) Incident and accident reports.

(a) An_ESRDJA] facility shall submit an incident report to the
cabinet no later than[CabinetforHealth-Services—Office of-the
Inspecter-General-within] three (3) days after|
a reportable event as established[deseribed] by paragraph (c) of
this subsection.

(b) An ESRDJA] facility shall retain a copy of the incident report
for inspection by the cabinet.

(c) A reportable event shall[events] include:

1. An incident requiring emergency
hospitalization;

2. A cleaning agent left in a machine that is subsequently used
on a patient;

3. Contamination of the water supply;

4. Development of infection or communicable disease; or [and]

5. An accident or other event having a direct or immediate
bearing on the health, safety, or security of a patient or staff
member.

treatment  or

Section 4. Services. (1)(a) Except as established in paragraph
(b) of this subsection, each patient shall be[is] admitted underfen]
the medical authority [ef—]and [is—under—the—]supervision off;] the
medical director.

(b) In the absence of the medical director, a physician meeting
the qualifications of a medical director or a physician who has
received approval in_accordance with 42 C.F.R. 494.140(a)(2) to
direct an ESRD facility shallfWhen—absent—from—thefacility—the
medical—director—shall—designate —a —qualified—physician—to] be
responsible for patient admissions [admissien] and supervision[-of

(2) Laboratory services.

(a) An ESRD[A—renal—dialysis] facility shall have access to
laboratory facilities and services (except tissue pathology and
histocompatibility) to meet the needs of each ESRD patient[-with-the

(b) The laboratory that provides services shall be[performed-by]:
1. Located

[@)-Alaberatory] in a licensed hospital; or

65

(e) Confidentiality and security;[:] use and disclosure.

1. The ESRD facility shall maintain the confidentiality and
security of medical records in compliance with the Health
Insurance Portability and Accountability Act of 1996 (HIPAA), 42
U.S.C. 1320d-2 through[te] 1320d-8, and 45 C.F.R. Parts 160
and 164, as amended, including the security reguirements
mandated by subparts A and C of 45 C.F.R. Part 164, or as
provided by applicable federal or state law.

2. The facility may use and disclose medical records. Use and
disclosure shall be as established or required by HIPAA, 42 U.S.C.
1320d-2 throuqh[te] 1320d 8 and 45 C.F. R Parts 160 and 164,

(f) Content. A complete medical record shall be prepared for
each patlent admltted to the ESRD facility and[+te] include [atleast]
the[

1. Name and address of the person or agency responsible for

the patient, if applicable[and-guardian-orcommitteeif-any];

2. Patient identification  information,  including

pat i[eenttydatal:
a. Name;

. Address;
. Date of birth;
. Gender; and
. Marital status;
Date of admission;
. Date of transfer to renal transplantation center, if applicable;
. Referring and attending physicians' names;
. History and physical examination record prior to the initial
treatment;

7. Treatment plans;

8. Records of special examinations, consultations, and clinical,
laboratory, and x-ray services;

9. Doctors' orders, dated and signed;

10. Nurses' notes;

11. Dialysis chart including pulse,
pressure;

12. Social evaluation and plan developed by the social worker;
and

13. Orders for medication and treatment written in ink and signed
by the prescribing practitioner acting within the scope of practice;
and

14. A record of each medication administered,
include]:

a. Date and time of administration;

b. Type of medication administered;

the

ocuhwWODOOTY

respiration, and blood

including[te
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¢. Amount of medication administered;

d. Method of administration;

e. Name of the prescribing practitioner[preseribing-medication];
and

f. Name of the person who administered the medication.

(9) Retention of records. Medical records shall be retained for
at |l east six (6) vears from
transfer, or death.

[+—Afer—the—death—or discharge—of an—adultpatient—the

]
(4) Pharmaceutical services.
(@) An_ESRD[The] facility shall have provisions for promptly
obtaining prescribed drugs and biologicals from a licensed pharmacy

t he

worker or[and-a] qualified dietician);

3. A recordkeeping system to assure[which-assures] continuity of
care;

4. Installation and maintenance of dialysis equipment;

5. Testing and appropriate treatment of the dialysis water;

6. Ordering of supplies as needed; and

(b) A self-care and home dialysis training nurse shall:
1. Be a registered nurse licensed in accordance with KRS
314.041; and
2. Have at least twelve (12) months of experlence in_clinical
nursing care and[;
at least three (3) months of experience in the specific modality for

which the nurse will provide self-care training[patients—for-self-care

(8) Dialysis services in a Medicare-certified nursing facility. A
Medicare-certified ESRD facility or entity may provide dialysis
services to a long-term care resident within a designated area of a

(b) The ESRD facility shall provide appropriate methods and
procedures for storage, control, and administering of drugs and
biologicals.

(c) A medication shall be administered by one (1) of the following
practitioners[prefessionals;]  acting  within  the  indivi
professional[relevantstatutery] scope of practice:

1. A physician;

2. A physician's assistant;

3. An advanced nurse registered practitioner;

4. A registered nurse;

5. A licensed practical nurse; or

6. A dialysis technician.

(5) Social services. The ESRD facility shall have a qualified
social worker [shall-be] responsible for:

(a) Evaluation of each patient's psychosocial needs [seeial

i I;

(b) Participating int he ESRD facilit jeans
review of patient progress and recommending any changes, if
needed, in treatment based on the patient's current psychosocial
[seeial] needs;

(c) Providing casework, counseling services, and referrals for

dual 6s

Medicare-certified nursing facility as established in paragraphs (a)

through (d) of this subsection.[folows:]

(a)1. Prior to providing dialysis in the nursing facility, the ESRD
facility or entity shall submit a Form CMS-3427 to the cabinet,
completing Section 22 and all other applicable fields.

2. Form CMS-3427 is available for download from the Centers
for Medicare and Medicaid Services (CMS) Web site[website]_at:
https://www.cms.gov/Regulations-and-
Guidance/Legislation/PaperworkReductionActof1995/PRA-Listing-
ltems/CMS-3427.

(b)1. The ESRD facility or entity shall comply with the guidance
established in the CMS State Operations Manual (SOM), chapter 2,
section 2271A Dialysis in Nursing Homes.

2. The SOM, Chapter 2, section 2271A is available for download
from the CMS Web site[website] at:
https://www.cms.gov/regulations-and-
guidance/guidance/manuals/downloads/som107c02.pdf.

i nt écildThesESRDpfhcilityy shall gnter into a written agreement with
each Medicare-certified nursing facility for which the ESRD facility
will provide dialysis services.

2. The written agreement shall state[delineate] the
responsibilities of the ESRD facility and the nursing facility regarding

other social services to assist the patient in achieving and sustaining
an appropriate psychosocial status as measured by a standardized
mental _and physical assessment tool chosen by the social

the care of the resident before, during, and after dialysis treatments.
(d) The ESRD facility shall be responsible for the safe delivery of
dialysis to the nursing facility resident, including:

worker[and-group-work servicesto-patients-and-their-families];

(d) [Finanecial-acvice;

{e)] Referrals for vocational rehabilitation services; and

(e)(H] Identifying community social agencies and other
resources and assisting patients and their families to utilize those
resources[them].

(6) Dietetic services.

(a) The nutritional needs of each patient shall be evaluated by
the;

1. Attending physician; and

2. [the] Qualified dietician.

(b) The dietician, in consultation with the attending physician,
shall be responsible for:

1.[(a)] Assessing the nutritional status [and-dietetic—needs] of
each patient;

2.[{b)] Recommending therapeutic diets;

3.[te)] Counseling patients and their families on prescribed diets;
and

4.[¢eh)] Monitoring adherence and response to diets.

(7) Self-care dialysis support services.

(a) An ESRD facility that offers [A-renal-dialysisfacility-offering]
self-care dialysis training shall make the following services available,
[either] directly[;] or through an[under] agreement;] or [by]
arrangement with another ESRD facility,[;] upon completion of patient
training:

1. Monitoring the patient's home adaptation, including visits to

1. Review of ESRD staff qualifications, training, and competency
evaluation; and

2. Monitoring of all ESRD personnel who:

a. Administer dialysis treatments in the nursing facility; and

b. Provide on-site supervision of dialysis treatments.

Section 5. Physical Environment. (1) Building and equipment.

(a)1. An ESRD facility shall implement and maintain a program
to ensure that all equipment shall be[is] maintained and operated in
accordance with the manuﬂuse&%the
; - ﬁ : —

2. There shall be a program of preventive maintenance of
equipment used in dialysis and related procedures in the ESRD
facility.

(b)1. Water used for dialysis purposes shall be analyzed
periodically and treated as necessary to maintain a continuous water
supply that is biologically and chemically compatible with acceptable
dialysis techniques.

2. Records of test results and equipment maintenance shall be
maintained at the ESRD facility.

(2) [Routine-disease-testing-and-]Infection control.

(@ The licensee shall provide and monitor a sanitary
environment to minimize the transmission of infectious agents
within and between the ESRD unit and any adjacent hospital or

the patientés home by ESRD faci
pati ent 6s [poolisonsfopvisitstodhe lmome-orthefacility];

2. Patient consultation as needed[ferthe-patient] with a member
ofthe ESRDfacili t yd6s i nt er diesgel]apdalified aocigl

other DUb|IC
i tegfo s

areas pursuant to 42 CFR 494. 3O[establ4sh—and

er

t
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care for a child upon the discontinuance of post-adoption

(b) An_ESRD [A] facility using a central-batch delivery system placement stabilization services, which:
shall provide, on the premises or through affiliation agreements, (a) Recommends services for the continued care of the child;
sufficient individual delivery systems for the treatment of any patient (b) Identifies community resources that have been arranged for
requiring special dialysis solutions. the child or parent; and
(3) Contamination prevention. (c) Includes actions that the parent agrees to take.
(@ An ESRD [A] facilty shall use [empley] appropriate (2) "Child-caring facility" is defined by KRS 199.011(5).
techniques to prevent cross contamination between the unit and (3) "Commitment" is defined by KRS 600.020(13).
adjacent hospital or public areas including: (4) "Family team meeting" means a meeting convened to
1. Food service areas; develop services to avoid the dissolution of an adoption in
2.[;] Laundry; accordance with Section 2(2)(b)4. of this administrative regulation.
3.;] Disposal of solid waste and blood-contaminated (5) "Post-adoption placement stabilization services" or
equipment;[;] and "PAPSS" means coordination, payment, and provision of care and
4. Disposal of contaminants into sewage systems. treatment of an adopted child by the cabinet to prevent dissolution
(b) An ESRD facility shall maintain procedures,[Waste-storage of the adoption.
and-dispesal-shall-be-carried-out] in accordance with applicable law
and accepted[aceeptable] public health procedures for the: Section 2. Eligibility Requirements for Services. (1) The cabinet
1. Handling, storage, and disposal of potential infectious waste; shall consider a request for PAPSS made on behalf of an adopted
and child if:
2. Cleaning and disinfection of contaminated surfaces, medical (a) The adoptive parent receives adoption assistance for the
devices, and equipment[standards]. child in accordance with 922 KAR 1:050 or 922 KAR 1:060; and
(b) Cabinet staff determines that after the provision of other
Section 6. Incorporation by Reference. (1) The following prevention services, such as services provided in subparagraph
material is incorporated by reference: (2)(b)2. of this section, the adoption of the child remains in
(a) fAEnd Stage Renal Di sease Apjdpardyaftdissolutionand Survey and
Certificati on Re3427 Febouary 227and CMS (2) If the threshold criteria of subsection (1) of this section are

(b) iCMS St ate Operations Ma n unraet, the taBieMhall conSidermachile aligiblefor PAPSS if:
Section 2271A, DialysisinNur si ng Homes o, Septembgea)2Wb®d&n a chil dbs -qaling adlityemat

(2) This material may be inspected, copied, or obtained, decision to extend PAPSS, the child is assessed;
subject to applicable copyright law, at the Office of the 1. Prior to July 1, 2022, a level of care by the cabinet or its
Inspector General, 275 East Main Street, Frankfort, Kentucky agent and determined to meet criteria for:
40621, Monday through Friday, 8 a.m. to 4:30 p.m. a.[%] Level IV[as-established-in-922 KAR-1:360,-Section4{4)];
or
CONTACT PERSON: Krista Quarles, Policy Analyst, Office of b.[2] Level V[as-established-in-922 KAR-1:360Section-4(5)];
Legislative and Regulatory Affairs, 275 East Main Street 5 W-A, or
Frankfort, Kentucky 40621; phone 502-564-6746; fax 502-564- 2. On or after July 1, 2022, as a Level |l as established in 922
7091; email CHFSregs@ky.gov. KAR 1:360, Section 4(3); and
(b) The adoptive parent:
1. Receives adoption assistance for the child in accordance
CABINET FOR HEALTH AND FAMILY SERVICES with 922 KAR 1:050 or 922 KAR 1:060;
Department for Community Based Services 2. Has cooperated with other
Division of Protection and Permanency dissolution, such as:
(As Amended at ARRS, June 14, 2022) a. Targeted Case Management and other behavioral health
services through Community Mental Health Centers and other
922 KAR 1:530. Post-adoption placement stabilization Kentucky Medicaid Program behavioral health services providers;
services. b. Family Preservation Services in accordance with KRS
200.575; or
RELATES TO: KRS 199.011, 200.575, 600.020, 605.100, c. Crisis stabilization through the Kentucky Medicaid Program;
605.130, 620.170, 45 C.F.R. 1355.34(b), (c), 1356.22, 42 U.S.C. 3. Authorizes the cabinet to:
673 a. Coordinate PAPSS for the child,;
STATUTORY AUTHORITY: KRS 194A.050(1), 199.472, b. Make a referral on behalf of the child to a child-caring facility
605.100(1), 605.130(7), 605.150 for the childds placement; and
NECESSITY, FUNCTION, AND CONFORMITY: KRS c. Access confidential medical and treatment information about
194A.050(1) requires[autherizes] the cabinet to promulgate, the child; and
administer, and enforce those administrative regulations necessary 4. Agrees to:
to qualify for the receipt of federal funds. To maintain eligibility for a. Participate in a family team meeting:
full funding under Title IV-E and IV-B of the Social Security Act, (i) To include designated regional cabinet staff, family
under 45 C.F.R. 1355.34(b) and (c), the cabinet shall design members, staff of the child-caring facility providing services to the
services to help children achieve permanency, to include post-legal child, or other individuals requested by the family or cabinet staff;
adoption services. KRS 199.472 requires[mandates—that] the (ii) Within the first thirty
cabinet to establish criteria for the adoption of children by and
administrative regulation. KRS 605.150 authorizes the cabinet to (i) As established in Section 4(4) of this administrative
promulgate administrative regulations to implement the provisions regulation;
of KRS Chapter 605, including KRS 605.130(7), which requires the b. Cooperate with an assessment of the child to determine the
cabinet to perform other services necessary for the protection of childds needs and eligibility
children, and KRS 605.100(1), which requires the cabinet to (a) of this subsection;
arrange for a program of care, treatment, and rehabilitation of the c. Place the child with:
children committed to it. This administrative regulation establishes (i) A child-caring facility operating in accordance with 922 KAR
post-adoption placement stabilization services for children who 1:360, for which the commissioner or designee shall approve the
were adopted from the custody of the cabinet, to the extent funds placement of a child age ten (10) or younger; or
are available. (i) An out-of-state, licensed child care institution upon
authorization by the cabinet for payment to the child care institution
Section 1. Definitions. (1) "Aftercare plan" means a plan of in accordance with Section 3(1) of this administrative regulation;
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d. Participate in the childbs treatment to support reuni fication
with the child; and Section 7. Appeals. (1) An adoptive parent shall be granted an
e. A renegotiation of the <chil dadministrdtivephearimgnn aecorslance twahn9@2 KAR d:320 if ¢he ( 1)
dollar, provided in accordance with 922 KAR 1:050 or 922 KAR cabinet fails to:
1:060, during the period of time the child receives PAPSS. (a) Use reasonable promptness in its:
1. Response to a request for PAPSS; or
Section 3. Payment. (1) To the extent funds are available, the 2. Referral of an eligible child to a child-caring facility for
cabinet shall pay a reimbursement rate for PAPSS consistent with approved PAPSS; or
the chil dbés a scare grsag dstablisked enl Sectioh (b) Call a family team meeting for a child during the:
2(2)(a) of this administrative regulation unless: 1. Sixty (60) calendar days a child receives PAPSS; or
(a) The chil dds child car e i ns t2 Period ofdime a @¢hildersceives ah extemsion & PARSS in
agreement with the cabinet in accordance with 922 KAR 1:360; accordance with Section 4(2) and (3) of this administrative
and regulation.
(b) Approval for a different rate is obtained from the (2) Private child-caring facilities shall have appeal rights in
commissioner or designee. accordance with 922 KAR 1:360, Sections 16 and 17[14-and-15].
(2) During the time period in which a child receives PAPSS, the (3) An adoptive parent may request a review by the
cabinet shall temporarily reimburse for the renegotiated adoption commissioner if criteria of 922 KAR 1:320, Section 4(5) or 10(2)
assistance in accordance with: are met.
(a) Section 2(2)(b)4.e. of this administrative regulation; and
(b) 922 KAR 1:050 or 922 KAR 1:060. Section 8. Out-of-State Request for PAPSS. The cabinet shall
consider out-of-state requests for a child adopted from the custody
Section 4. Timeframes for PAPSS. (1) The cabinet shall of the cabinet on a case-by-case basis, to include considerations
discontinue payment for PAPSS after the child has received regarding the:
PAPSS for sixty (60) calendar days, unless an additional time (1) Needs of the child;
period of PAPSS has been approved in accordance with (2) Consent of the parent; and
subsections (2) and (3) of this section. (3) Extent of funds available.
(2) After the child has received PAPSS for sixty (60) calendar
days, to the extent funds are available, the: CONTACT PERSON: Krista Quarles, Policy Analyst, Office of
(@) Commissioner or designee may approve the child for an Legislative and Regulatory Affairs, 275 East Main Street 5 W-A,
additional thirty (30) calendar days, for a total of ninety (90) Frankfort, Kentucky 40621; phone 502-564-6746; fax 502-564-
calendar days of PAPSS, if the: 7091; email CHFSregs@ky.gov.
1. Child continues to meet the requirements specified in
Section 2(2)(a) of this administrative regulation; and
2. Adoptive parent continues to meet the requirements
specified in Section 2(2)(b) of this administrative regulation; or
(b) Cabinet may continue PAPSS to a child if the:
1. Child continues to meet the criteria established[requirements
speeified] in Section 2(2)(a) of this administrative regulation;
2. Chil doés as s quies PAPSSnleeydds an r e
additional thirty (30) calendar days; and
3. Adoptive parent:
a. Voluntarily commits the child to the cabinet in accordance
with KRS 620.170 and 45 C.F.R. 1356.22; and
b. Continues to meet the criteria established[requirements
speeified] in Section 2(2)(b) of this administrative regulation.
(3) To the extent funds are available, the cabinet may provide
PAPSS to a child beyond ninety (90) calendar days in a twelve (12)
month period, if the:
(a) Child continues to meet the criteria
established[requirements—specified] in Section 2(2)(a) of this
administrative regulation; and
(b) Adoptive parent meets the requirements of subsection
(2)(b)3. of this section.
(4) If a child receives PAPSS, the cabinet shall call at least one
(1) family team meeting for the child. The meeting may be called:
(a) At thirty (30) calendar day intervals; or
(b) More frequently than one (1) time in a thirty (30) day period
with the consent of the adoptive parent.
Section 5. Continuation of PAPSS Through Voluntary
Commitment. (1) If an adoptive parent voluntarily commits a child
to the cabinet for the childés continued benefit of PAPSS and
continues to meet criteria established in Section 2(2)(b) of this
administrative regulation, the cabinet shall seek no child support
from the adoptive parent.
(2) Any extension to the voluntary commitment of the child to
the cabinet shall be in accordance with KRS 620.170 and 45
C.F.R. 1356.22.
Section 6. Discontinuation and Aftercare. The cabinet may
develop an aftercare plan for the adoptive parent and child, if the:
(1) Cabinet discontinues PAPSS; and
(2) Adoptive parent assists in the aftercare planod6s devel opment.
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ADMINISTRATIVE REGULATIONS AMENDED AFTER PUBLIC HEARING
OR RECEIPT OF WRITTEN COMMENTS

CABINET FOR HEALTH AND FAMILY SERVICES
Office of Inspector General
Division of Certificate of Need
(Amended After Comments)

900 KAR 5:020. State Health Plan for facilities and
services.

RELATES TO: KRS 216B.010-216B.130

STATUTORY AUTHORITY: KRS 194A.030, 194A.050(1),
216B.010, 216B.015(28), 216B.040(2)(a)2.a

NECESSITY, FUNCTION, AND CONFORMITY: KRS
216B.040(2)(a)2.a requires the cabinet to promulgate an
administrative regulation, updated annually, to establish the State
Health Plan. The State Health Plan is a critical element of the
certificate of need process for which the cabinet is given
responsibility in KRS Chapter 216B. This administrative regulation
establishes the State Health Plan for facilities and services.

Section 1. The [2020-2022|State Health Plan shall be used to:

(1) Review a certificate of need application pursuant to KRS
216B.040; and

(2) Determine whether a substantial change to a health service
has occurred pursuant to KRS 216B.015(29)(a) and
216B.061(1)(d).

Section 2. Incorporation by Reference. (1) The "2022 Update
to the[2020-2022] State Health Plan", June 2022[Jandary
2022][August2020], is incorporated by reference.

(2) This material may be inspected, copied, or obtained,
subject to applicable copyright law, at the Office of Inspector
General, Division of Certificate of Need, 275 East Main Street, 5E-
A, Frankfort, Kentucky 40621, Monday through Friday, 8 a.m. to
4:30 p.m. This material may also be viewed on the Office of
I nspector Geneabal 6 s site Wat:
https://chfs.ky.gov/agencies/os/oig/dcn/Pages/cn.aspx.

ADAM MATHER, Inspector General
ERIC C. FRIEDLANDER, Secretary

APPROVED BY AGENCY: June 10, 2022

FILED WITH LRC: June 14, 2022 at 1:30 p.m.

CONTACT PERSON: Krista Quarles, Policy Analyst, Office of
Legislative and Regulatory Affairs, 275 East Main Street 5 W-A,
Frankfort, Kentucky 40621; phone 502-564-6746; fax 502-564-
7091; email CHFSregs@ky.gov.

REGULATORY IMPACT ANALYSIS AND TIERING STATEMENT

Contact person: Kara Daniel; Stephanie Brammer-Barnes

(1) Provide a brief summary of:

(@) What this administrative regulation does: This
administrative regulation incorporates by reference the 2022
Update to the State Health Plan.

(b) The necessity of this administrative regulation: This
administrative regulation is necessary to comply with the content of
the authorizing statutes, specifically KRS 216B.010, 216B.015(28),
and 216B.040(2)(a)2.a.

(c) How this administrative regulation conforms to the content
of the authorizing statutes: This administrative regulation conforms
to the content of the authorizing statutes, KRS 216B.010,
216B.015(28), and 216B.040(2)(a)2.a., by establishing the State
Heal th Plands review criteria
issuance and denial of certificates of need.

(d) How this administrative regulation currently assists or will
assist in the effective administration of the statutes: This
administrative regulation assists in the effective administration of
the statutes by establishing the review criteria for certificate of
need determinations.

(2) If this is an amendment to an existing administrative
regulation, provide a brief summary of:

(a) How the amendment will change this existing administrative
regulation: This amended after comments regulation makes the
following changes to the State Health Plan (SHP):

Updates the edition date of the SHP on page i of the Plan;

Updates the language of page 3 of the SHP as it relates to using
the most recent quality indicators as one of the review criteria for
hospitals that wish to transfer existing acute care beds to a new
facility under common ownership located in the same county,
including state university teaching hospitals;

Adds clarifying language on page 15 of the SHP as it relates to an
application to establish new Level Il special care neonatal beds by
conversion of Level Il special care neonatal beds to Level Il
special care neonatal beds; and

Adds language to Review Criteria 3 on page 52 of the SHP to align
with the recent passage of HB 777.

(b) The necessity of the amendment to this administrative
regulation: This amendment is necessary to address updates to
the State Health Plan as required by KRS 216B.015(28).

(c) How the amendment conforms to the content of the
authorizing statutes: This amendment conforms to the contend of
the authorizing statutes because it incorporates by reference the
State Health Plan.

(d) How the amendment will assist in the effective
administration of the statutes: This amendment assists in the
effective administration of the statutes by establishing the review
criteria for certificate of need determinations.

(3) List the type and number of individuals, businesses,
organizations, or state and local governments affected by this
administrative regulation: This administrative regulation affects
entities that submit certificate of need applications and affected
persons as defined by KRS 216B.015(3). A total of 70 certificate of
need applications were submitted to the cabinet in calendar year
2021 and 60 certificate of need applications were submitted in
calendar year 2020.

(4) Provide an analysis of how the entities identified in question
(3) will be impacted by either the implementation of this
administrative regulation, if new, or by the change, if it is an
amendment, including:

(a) List the actions that each of the regulated entities identified
in question (3) will have to take to comply with this administrative
regulation or amendment: Entities that submit a certificate of need
application are subject to the criteria set forth in the State Health
Plan.

(b) In complying with this administrative regulation or
amendment, how much will it cost each of the entities identified in
question (3). The certificate of need application filing fee for
nonsubstantive review and formal review is established in a
separate administrative regulation, 900 KAR 6:020.

(c) As a result of compliance, what benefits will accrue to the
entities identified in question (3): Entities subject to certificate of
need approval must demonstrate that their proposal is consistent
with the State Health Plan pursuant to KRS 216B.040(2)(a)2.a.

(5) Provide an estimate of how much it will cost the
administrative body to implement this administrative regulation:

(a) Initially: There are no additional costs to the Office of
Inspector General for implementation of this amendment.

(b) On a continuing basis: There are no additional costs to the
Office of Inspector General for implementation of this amendment on
a continuing basis.

(6) What is the source of the funding to be used for the
implementation and enforcement of this administrative regulation:

u s e Statefgeneral flird$ and agency aodnievanesused te igyplement and
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enforce this administrative regulation.

(7) Provide an assessment of whether an increase in fees or
funding will be necessary to implement this administrative
regulation, if new, or by the change if it is an amendment: No
increase in fees or funding is necessary to implement this
amendment.

(8) State whether or not this administrative regulation
established any fees or directly or indirectly increased any fees:

t

he
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This amendment does not establish or increase any fees.

(9) TIERING: Is tiering applied? Yes, tiering is used as there
are different certificate of need review criteria for each licensure
category addressed in the State Health Plan.

FISCAL NOTE

(1) What units, parts, or divisions of state or local government
(including cities, counties, fire departments, or school districts) will
be impacted by this administrative regulation? This administrative
regulation impacts the Cabinet for Health and Family Services,
Office of Inspector General, and may impact any government
owned or controlled health care facility.

(2) Identify each state or federal statute or federal regulation
that requires or authorizes the action taken by the administrative
regulation. KRS 216B.010, 216B.015(28), and 216B.040(2)(a)2.a.

(3) Estimate the effect of this administrative regulation on the
expenditures and revenues of a state or local government agency
(including cities, counties, fire departments, or school districts) for
the first full year the administrative regulation is to be in effect.

(@) How much revenue will this administrative regulation
generate for the state or local government (including cities,
counties, fire departments, or school districts) for the first year?
This amendment will not generate additional revenue for state or
local government.

(b) How much revenue will this administrative regulation
generate for the state or local government (including cities,
counties, fire departments, or school districts) for subsequent
years? This amendment will not generate additional revenue for
state or local government during subsequent years.

(c) How much will it cost to administer this program for the first
year? This amendment imposes no additional costs on the
administrative body.

(d) How much will it cost to administer this program for
subsequent years? This amendment imposes no additional costs
on the administrative body during subsequent years.

Note: If specific dollar estimates cannot be determined, provide
a brief narrative to explain the fiscal impact of the administrative
regulation.

Revenues (+/-): See response above.

Expenditures (+/-): This administrative regulation is anticipated
to have minimal fiscal impact to the cabinet.

Other Explanation:

(4) Estimate the effect of this administrative regulation on the
expenditures and cost
savings of regulated entities for the first full year the administrative
regulation is to be in effect.

(a) How much cost savings will this administrative regulation
generate for the regulated entities for the first year? This
amendment will not generate cost savings for regulated entities
during the first year.

(b) How much cost savings will this administrative regulation
generate for the regulated entities for subsequent years? This
amendment will not generate cost savings for regulated entities
during subsequent years.

(c) How much will it cost the regulated entities for the first
year? The certificate of need application filing fee is established in
a separate administrative regulation, 900 KAR 6:020.

(d) How much will it cost the regulated entities for subsequent
years? Same response as provided in (4)(c) above.

Note: If specific dollar estimates cannot be determined, provide
a brief narrative to explain the fiscal impact of the administrative
regulation.

Cost Savings (+/-):

Expenditures (+/-):

Other Explanation:

(5) Explain whether this administrative regulation will have a
major economic impact, as defined below. "Major economic
impact" means an overall negative or adverse economic impact
from an administrative regulation of five hundred thousand dollars
($500,000) or more on state or local government or regulated
entities, in aggregate, as determined by the promulgating
administrative bodies. [KRS 13A.010(13)] This amendment will not

70

have a major economic impact on regulated entities.

CABINET FOR HEALTH AND FAMILY SERVICES
Office of Inspector General
Division of Certificate of Need
(Amended After Comments)

900 KAR 6:075. Certificate of need nonsubstantive review.

RELATES TO: KRS 216B.010, 216B.015, 216B.020,
216B.040, 216B.062, 216B.090, 216B.095, 216B.115, 216B.455,
216B.990, 311A.025(4)

STATUTORY AUTHORITY: KRS 216B.040(2)(a)1., 216B.095

NECESSITY, FUNCTION, AND CONFORMITY: KRS
216B.040(2)(a)1. requires the Cabinet for Health and Family
Services to administer Kentucky's Certificate of Need Program and
to promulgate administrative regulations as necessary for the
program. KRS 216B.095 authorizes the review of certificate of
need applications that are granted nonsubstantive status. This
administrative regulation establishes the requirements necessary
for consideration for nonsubstantive review of applications for the
orderly administration of the Certificate of Need Program.

Section 1. Definitions. (1) “"Ambulatory surgical center" is
defined by KRS 216B.015(4).

(2) "Cabinet" is defined by KRS 216B.015(6).

(3) "Certificate of Need Newsletter" means the monthly
newsletter that is published by the cabinet regarding certificate of
need matters and is available on the Certificate of Need Web site
at https://chfs.ky.gov/agencies/os/oig/dcn/Pages/cn.aspx.

(4) "Days" means calendar days, unless otherwise specified.

(5) "Formal review" means the review of an application for
certificate of need that is reviewed within ninety (90) days from the
commencement of the review as provided by KRS 216B.062(1)
and that is reviewed for compliance with the review criteria set forth
at KRS 216B.040 and 900 KAR 6:070.

(6) "Nonsubstantive review" is defined by KRS 216B.015(18).

(7) "Public notice" means notice given through the cabinet's
Certificate of Need Newsletter.

Section 2. Nonsubstantive Review. (1) The cabinet shall grant
nonsubstantive review status to an application to change the
location of a proposed health facility or to relocate a licensed
health facility only if:

(a) There is no substantial change in health services or bed
capacity; and

(b)1. The change of location or relocation is within the same
county; or

2. The change of location or relocation is for a psychiatric
residential treatment facility.

(2) The cabinet shall grant nonsubstantive review status to an
application that proposes to establish an ambulatory surgical
center pursuant to the conditions specified in KRS 216B.095(7).

(3) In addition to the projects specified in KRS 216B.095(3)(a)
through (e), pursuant to KRS 216B.095(3)(f), the Office of
Inspector General shall grant nonsubstantive review status to an
application for which a certificate of need is required if:

(a) The proposal involves the establishment or expansion of a
health facility or health service for which there is not a component
in the State Health Plan;

(b) The proposal involves an application to re-establish a
licensed healthcare facility or service that was provided at a
hospital and was voluntarily discontinued by the applicant under
the following circumstances:

1. The termination or voluntary closure of the hospital:

a. Was not the result of an order or directive by the cabinet,
governmental agency, judicial body, or other regulatory authority;

b. Did not occur during or after an investigation by the cabinet,
governmental agency, or other regulatory authority;

c. Did occur while the facility was in substantial compliance
with applicable administrative regulations and was otherwise
eligible for re-licensure; and
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d. Was not an express condition of any subsequent certificate
of need approval,

2. The application to re-establish the healthcare facility or
service that was voluntarily discontinued is filed no more than one
(1) year from the date the hospital last provided the service that the
applicant is seeking to re-establish;

3. A proposed healthcare facility shall be located within the
same county as the former healthcare facility and at a single
location; and

4. The application shall not seek to re-establish any type of bed
utilized in the care and treatment of patients for more than twenty-
three (23) consecutive hours; [ef]

(c)1. The proposal involves an application to establish an
ambulatory surgical center that does not charge its patients and
does not seek or accept commercial insurance, Medicare,
Medicaid, or other financial support from the federal government;
and

2. The proposed ambulatory surgical center shall utilize the
surgical facilities of an existing licensed ambulatory surgical center
during times the host ambulatory surgical center is not in operation;

(d) The proposal involves an application to establish an
industrial ambulance service;

(e) Prior to July 1, 2026,
application by:

1. An ambulance service that is owned by a city or county
government seeking to provide ambulance transport services
pursuant to KRS 216B.020(9)(a)1. or 2.; or

2. A licensed hospital seeking [health-facHity to-establish-a

the proposal involves an

Class--ground-ambulance service-operating-at the-Advanced
Life Support (ALS) or Basic Life Support (BLS) level] to provide
[ronemergency] transport from a location that is not a health
care facility pursuant to KRS 216B.020(9)(a)3. and (b);

) [of indivi - - .

D o dividuals ift &-applicant agrees te_ﬁ_t e 7o ﬁe‘“’ g

(i) Located within the Commonwealth of Kentucky; and

(ii) Approved by both CMS and DMS.

2. Only an approved PACE program operating within the
applicantés service area shall
the purpose of opposing a PACE program application.

3. A PACE program shall not be required to obtain
certificate of need (CON) approval if the program:

a. Provides direct patient health services that are exempt
from CON under KRS 216B.020(1) and provides other services
subject to CON approval through contracts with licensed
providers; or

b. Has already obtained CON approval within the approved
PACE service area to provide a health service that is not
exempt from CON[-and
— 3. No more than fifty (50) p
acute care beds shall be transferred to the new facility].

(4) A certificate of need approved for an application submitted
under subsection (3)(c) of this section shall state the limitations
specified under subsection (3)(c)1. and 2. of this section.

(5) If an application is denied nonsubstantive review status by
the Office of Inspector General, the application shall automatically
be placed in the formal review process.

(6) If an application is granted nonsubstantive review status by
the Office of Inspector General, notice of the decision to grant
nonsubstantive review status shall be given to the applicant and all
known affected persons.

(7)(a) If an application is granted nonsubstantive review status
by the Office of Inspector General, any affected person who
believes that the application is not entitled to nonsubstantive
review status or who believes that the application should not be
approved may request a hearing by filing a request for a hearing
within ten (10) days of the notice of the decision to conduct
nonsubstantive review.

(b) The provisions of 900 KAR 6:090 shall govern the conduct
of all nonsubstantive review hearings.

(c)1. Except as provided in subparagraph 2. of this paragraph,
nonsubstantive review applications shall not be comparatively
reviewed.

2. If the capital expenditure proposed involves the
establishment or expansion of a health facility or health service for

and—another | icensed—health faci |whithytheretih @ compahénv indthea $taies Heplth sPlar the

{e)] The proposal involves an application to transfer acute care
beds from one (1) or more existing Kentucky-licensed hospitals to
establish a new hospital under the following circumstances:

1. The existing hospital and new facility shall be under
common ownership and located in the same county;
2No more than fifty (50) per

acute care beds shall be transferred to the new facility; and

3.a. If the existing hospital is a state university teaching
hospital, the existing hospital exceeded, by at least one (1),
the minimum number of guality measures required to receive
supplemental university directed payments from Kentucky
Medicaid for the state fiscal year preceding the date the
application was filed; or

b. If the existing hospital is not a state university teaching
hospital, t he exi sting hospitalds o
Medicare and Medicaid Services Hospital Compare was three (3)
stars or higher on the two (2) most recent updates to the overall
star_ratings [for—three {3} out of the last four {4} reported
guarters] preceding the date the application was filed; or

(@)1. The proposal involves an application from a Program
of All-Inclusive Care for the Elderly (PACE) program that:

a. Has met the requirements of the State Readiness
Review (SRR) according to a report submitted by the
Department for Medicaid Services (DMS) to the Centers for
Medicare and Medicaid Services (CMS);

b. Seeks to provide, directly to its members, a health
service that is not exempt from certificate of need (CON)
under KRS 216B.020(1); and

c. Ensures that all services authorized under the PACE
agreement are provided exclusively to its members who
reside within the service area. The service area shall be:

nonsubstantive shall
reviewed.

(d) Nonsubstantive review applications may be consolidated
for hearing purposes.

(8) If an application for certificate of need is granted

nonsubstantive review status by the Office of Inspector General,

review applications be comparatively

¢ e n thereoshall behaepresumptientthatrttee fability opservice lis heeded

ver
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and a presumption that the facility or service is consistent with the
State Health Plan.

(9) If each applicable review criterion in the State Health Plan
has been met, there shall be a presumption that the facility or
service is needed unless the presumption of need has been
rebutted by clear and convincing evidence by an affected party.

(10) Unless a hearing is requested pursuant to 900 KAR 6:090,
the Office of Inspector General shall approve each application for a
aeltificater i heedntigat hiasy been lyranted eonsubstansive feviemw
status if the exception established in subsection (11)(a) of this
section does not apply.

(11) The cabinet shall disapprove an application for a
certificate of need that has been granted nonsubstantive review if
the cabinet finds that the:

(a) Application is not entitled to nonsubstantive review status;
or

(b) Presumption of need or presumption that the facility or
service is consistent with the State Health Plan provided for in
subsection (8) of this section has been rebutted by clear and
convincing evidence by an affected party.

(12) In determining whether an application is consistent with
the State Health Plan, the cabinet, in making a final decision on an
application, shall apply the latest criteria, inventories, and need
analysis figures maintained by the cabinet and the version of the
State Health Plan in effect at the time of the public notice of the

gual if

ercent

—h
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application.

(13) In determining whether an application is consistent with
the State Health Plan following a reconsideration hearing pursuant
to KRS 216B.090 or a reconsideration hearing that is held by virtue
of a court ruling, the cabinet shall apply the latest criteria,
inventories, and need analysis figures maintained by the cabinet
and the version of the State Health Plan in effect at the time of the
reconsideration decision or decision following a court ruling.

(14) A decision to approve or disapprove an application that
has been granted nonsubstantive review status shall be rendered
within thirty-five (35) days of the date that nonsubstantive review
status has been granted, as required by KRS 216B.095(1). A
hearing officer shall prioritize rendering decisions regarding
applications granted nonsubstantive review status pursuant to
Section 2(3)(q)[{eh]_of this administrative regulation.

(15) If a certificate of need is disapproved following
nonsubstantive review, the applicant may:

(a) Request that the cabinet reconsider its decision pursuant to
KRS 216B.090 and 900 KAR 6:065;

(b) Request that the application be placed in the next cycle of
the formal review process; or

(c) Seek judicial review pursuant to KRS 216B.115.

Section 3. Exemption from Certificate of Need. (1) A city or
county government-owned ambulance service that meets the
criteria established by KRS 216B.020(8) shall not be required
to_obtain _a certificate of need to provide emergency
ambulance transport services.

(2) A hospital-owned ambulance service shall not be
required to obtain a certificate of need to provide non-
emergency or_emergency transport that originates from its
hospital pursuant to KRS 216B.020(7).

(3)(@) If a hospital-owned ambulance service has
certificate of need approval prior to the most recent effective
date of this administrative regulation to provide transport
services from another health facility to its hospital, the service
shall not be required to obtain authorization in_accordance
with paragraph (b) of this subsection.

(b) A hospital-owned ambulance service that is_exempt
from certificate of need under KRS 216B.020(7) may provide
transport services from another health facility to its hospital if
authorized as set out in KRS 311A.025(4).

(c)1. As used in paragraph (b) of this subsection, a
hospital is_authorized to provide inter-facility transport of a
patient if:

a. The hospital contacts by phone at least one (1) ground
ambulance provider with jurisdiction in the territory in which
the other health facility is located, using contact information
from the most recent edition of the agency directory
maintained by the Kentucky Board of Emergency Medical
Services at the following link
(https://kbems.kctcs.edu/legal/EMS%20Directory.aspx); and

b. The ground ambulance provider:

()Declines the hospital 6s
(il s not able to init.i atwitintolre
(4) hours of receiving the

2. For purposes of this paragraph, a provider_initiates
transport when it _arrives at the hospital to transport the
patient.

3. The hospital shall document the ambulance service
contacted and the reason for authorization to provide
transport from another health facility to its hospital.

(4)(@) In_accordance with KRS 216B.020(12)(a), the
provisions of this section and Section 2(3)(e) of this
administrative requlation shall expire on July 1, 2026.

(b) In accordance with KRS 216B.020(12)(b), a certificate of
need exemption granted to an ambulance service under this
section of this administrative regulation shall remain in_effect
on and after July 1, 2026.

ADAM MATHER, Inspector General
ERIC C. FRIEDLANDER, Secretary
APPROVED BY AGENCY: June 10, 2022

FILED WITH LRC: June 14, 2022 at 1:30 p.m.
REGULATORY IMPACT ANALYSIS AND TIERING STATEMENT
Contact person: Kara Daniel; Stephanie Brammer-Barnes; Krista

Quarles
(1) Provide a brief summary of:

(@ What this administrative regulation does: This
administrative  regulation establishes procedures for the
nonsubstantive review of certificate of need applications.

Nonsubstantive review is an expedited review process granted to
certain applications pursuant to KRS 216B.095. This administrative
regulation expands upon the types of applications that qualify for
nonsubstantive review per the statute.

(b) The necessity of this administrative regulation: This
administrative regulation is necessary to comply with the content of
the authorizing statutes, specifically KRS 216B.010, 216B.015(18),
216B.020(9), 216B.040, and 216B.095.

(c) How this administrative regulation conforms to the content
of the authorizing statutes: This administrative regulation conforms
to the content of the authorizing statutes by adding types of
certificate of need applications that qualify for nonsubstantive
review status, setting forth the procedure for granting
nonsubstantive review status, and setting forth the procedure for
affected parties to request a hearing to dispute the review status or
application.

(d) How this administrative regulation currently assists or will
assist in the effective administration of the statutes: This
administrative regulation assists in the effective administration of
the statutes by adding types of certificate of need applications that
qualify for nonsubstantive review status, setting forth the procedure
for granting nonsubstantive review status, and setting forth the
procedure for affected parties to request a hearing to dispute the
review status or application.

(2) If this is an amendment to an existing administrative
regulation, provide a brief summary of:

(a) How the amendment will change this existing administrative
regulation: In accordance with KRS 216B.095(3)(e), this amended
after comments regulation adds industrial ambulance services to
the list of categories subject to nonsubstantive review. This
amended after comments regulation aligns the language of Section
2(3)(d) [renumbered as (e)] with the language of HB 777, Section
9(9) [KRS 216B.020(9)].

Additionally, this amended after comments regulation updates the
language of Section 2(3)(e) [renumbered as (f)] as it relates to
using the most recent quality indicators on CMS Hospital Compare
as one of the criteria for granting nonsubstantive review status to
certificate of need applications for acute care hospitals that wish to
transfer existing acute care beds to a new facility under common
ownership located in the same county. In lieu of meeting the
overall star ratings in the case of state university teaching
hospitals, the cabinet clarified that such hospitals shall exceed the
minimum number of quality measures required to receive

r e ques supglementalp artiversty tdirecteda paympents t from o Kentucky

p aMedicaia for éhe staterfistal year preceding the date the application
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hospit avdsdilesd. r equest .

This amended after comments regulation also permits a
Program of All-Inclusive Care for the Elderly (PACE) applicant that
has not already obtained certificate of need (CON) approval to
provide services such as home health, adult day care, or another
service subject to CON to seek approval via nonsubstantive review
in Section 2(3)(g).

This amended after comments regulation adds a new Section
3 entitled, AExempti ondof,romo
conforming changes that align this regulation with KRS
216B.020(7), (8), (12) and KRS 311A.025(4). Section 3 also
clarifies that authorization will not be required for any hospital-
owned ambulance service that has certificate of need approval
prior to the most recent effective date of the administrative
regulation to provide transport services from another health facility
to its hospital. However, for any hospital-owned ambulance service
that is exempt from certificate of need under KRS 216B.020(7), the
hospital will be authorized to provide inter-facility transport of a

ceakief
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patient if the hospital contacts at least one (1) ground ambulance
provider with jurisdiction in the territory in which the other health
facility is located, and the local ground ambulance provider
declines the hospitalds request
initiate the patientos
hospitaldés request.

(b) The necessity of the amendment to this administrative
regulation: This amendment is being proposed pursuant to KRS
216B.095(3)(f), which permits the cabinet to grant nonsubstantive
review status to a certificate of need application in accordance with
circumstances prescribed by the cabinet via administrative
regulation. This amended after comments regulation is being
proposed to align 900 KAR 6:075, Section 2(3) with the recent
passage of HB 777, and permit a PACE applicant that has not
already obtained certificate of need (CON) approval to provide
services such as home health, adult day care, or another service
subject to CON to seek approval via nonsubstantive review in
Section 2(3)(g).

(c) How the amendment conforms to the content of the
authorizing statutes: This amended after comments regulation
conforms to KRS 216B.095(3)(f), which permits the cabinet to
grant nonsubstantive review status to a certificate of need
application in accordance with circumstances prescribed by the
cabinet via administrative regulation.

(d) How the amendment will assist in the effective
administration of the statutes: This amended after comments
regulation will assist in the effective administration of the statutes
by establishing the procedures for review of certificate of need
applications granted nonsubstantive review status.

(3) List the type and number of individuals, businesses,
organizations, or state and local governments affected by this
administrative regulation: This administrative regulation affects
entities that submit certificate of need applications subject to the
nonsubstantive review process. The number of entities that submit
certificate of need applications subject to nonsubstantive review
varies.

(4) Provide an analysis of how the entities identified in question
(3) will be impacted by either the implementation of this
administrative regulation, if new, or by the change, if it is an
amendment, including:

(a) List the actions that each of the regulated entities identified
in question (3) will have to take to comply with this administrative
regulation or amendment: This amended after comments
regulation will permit nonsubstantive review of certificate of need
applications for ground ambulance services pursuant to KRS
216B.020(9). This amendment will permit nonsubstantive review of
certificate of need applications for acute care hospitals that wish to
transfer existing acute care beds to a new facility under common
ownership located in the same county and in accordance with
additional criteria proposed in Section 2(3)(f) of this administrative
regulation. This amended after comments regulation will permit
PACE programs that have not already obtained approval to provide
services such as home health, adult day care, or another service
subject to CON to seek approval via nonsubstantive review in
Section 2(3)(g). This amended after comments regulation clarifies
the process for obtaining
311A.025(4).

(b) In complying with this administrative regulation or
amendment, how much will it cost each of the entities identified in
question (3). The certificate of need application filing fee is the
same for nonsubstantive review and formal review and is
established in a separate administrative regulation, 900 KAR
6:020.

(c) As a result of compliance, what benefits will accrue to the
entities identified in question (3): The proposed amendment will
help improve access to services without a duplication of acute care
beds and enhance patient care in an effort to address ongoing
delays in nonemergency ambulance transportation. The amended
after comments regulation will help enable older adults to live in the
community as long as medically and socially feasible by adding a
new category to allow PACE programs that have not already
obtained approval to provide services such as home health, adult
day care, or another service subject to CON to seek approval

transport

under nonsubstantive review.

(5) Provide an estimate of how much it will cost the
administrative body to implement this administrative regulation:

o r (a)plaittally:eThére are ronasiditianal tcosts o thes Officeo af
Inspectbr Generd for implemertajion df thisiamendneefit. r e c e i

(b) On a continuing basis: There are no additional costs to the
Office of Inspector General for implementation of this amendment on
a continuing basis.

(6) What is the source of the funding to be used for the
implementation and enforcement of this administrative regulation:
State general funds and agency monies are used to implement and
enforce this administrative regulation.

(7) Provide an assessment of whether an increase in fees or
funding will be necessary to implement this administrative
regulation, if new, or by the change if it is an amendment: No
increase in fees or funding is necessary to implement this
amendment.

(8) State whether or not this administrative regulation
established any fees or directly or indirectly increased any fees:
This amendment does not establish or increase any fees.

(9) TIERING: Is tiering applied? Tiering is used as certificate of
need applications are reviewed under a formal review process (900
KAR 6:070) or nonsubstantive review process (this administrative
regulation). The list of applications granted nonsubstantive review
is being amended to add three (3) new categories.

FISCAL NOTE

(1) What units, parts, or divisions of state or local government
(including cities, counties, fire departments, or school districts) will
be impacted by this administrative regulation? This administrative
regulation affects entities that are subject to the certificate of need
pr o g r aansubstantive review process. This administrative
regulation also impacts the Cabinet for Health and Family
Services, Office of Inspector General.

(2) Identify each state or federal statute or federal regulation
that requires or authorizes the action taken by the administrative
regulation. KRS 216B.020(9), KRS 216B.040(2)(a)l., 216B.095

(3) Estimate the effect of this administrative regulation on the
expenditures and revenues of a state or local government agency
(including cities, counties, fire departments, or school districts) for
the first full year the administrative regulation is to be in effect.

(@) How much revenue will this administrative regulation
generate for the state or local government (including cities,
counties, fire departments, or school districts) for the first year?
This amendment does not generate additional revenue for state or
local government.

(b) How much revenue will this administrative regulation
generate for the state or local government (including cities,
counties, fire departments, or school districts) for subsequent
years? This amendment does not generate additional revenue for
state or local government during subsequent years.

(c) How much will it cost to administer this program for the first
year? This amendment imposes no additional costs on the
administrative body.

subsequent years? This amendment imposes no additional costs
on the administrative body during subsequent years.

Note: If specific dollar estimates cannot be determined, provide
a brief narrative to explain the fiscal impact of the administrative
regulation.

Revenues (+/-):

Expenditures (+/-):

Other Explanation:

(4) Estimate the effect of this administrative regulation on the
expenditures and cost
savings of regulated entities for the first full year the administrative
regulation is to be in effect.

(@) How much cost savings will this administrative regulation
generate for the regulated entities for the first year? This
amendment will not generate cost savings for regulated entities
during the first year.

(b) How much cost savings will this administrative regulation

abl
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generate for the regulated entities for subsequent years? This
amendment will not generate cost savings for regulated entities
during subsequent years.

(c) How much will it cost the regulated entities for the first
year? The certificate of need application filing fee is the same for
nonsubstantive review and formal review and is established in a
separate administrative regulation, 900 KAR 6:020.

(d) How much will it cost the regulated entities for subsequent
years? Same response as provided in (4)(c) above.

Note: If specific dollar estimates cannot be determined, provide
a brief narrative to explain the fiscal impact of the administrative
regulation.

Cost Savings (+/-):

Expenditures (+/-):

Other Explanation:

(5) Explain whether this administrative regulation will have a
major economic impact, as defined below. "Major economic
impact" means an overall negative or adverse economic impact
from an administrative regulation of five hundred thousand dollars
($500,000) or more on state or local government or regulated
entities, in aggregate, as determined by the promulgating
administrative bodies. [KRS 13A.010(13)] This amendment will not
have a major economic impact on regulated entities.

CABINET FOR HEALTH AND FAMILY SERVICES
Office of Inspector General
(Amended After Comments)

900 KAR 14:010. Essential personal care visitor programs;
visitation guidelines.

RELATES TO: KRS 194A.700(4), 216.510(1)

STATUTORY AUTHORITY: KRS 216.505[2022 Ky-Acts—¢h-
10-seec1]

NECESSITY, FUNCTION, AND CONFORMITY: KRS
216.505[2022 Ky—Acts—eh—10,—sec—1] requires the cabinet to
promulgate administrative regulations, subject to applicable federal
requirements, to establish guidelines for any individual designated
as an essential personal care visitor to have in-person visitation
with a resident of an assisted-living community, long-term care
facility, or state-owned or operated mental or psychiatric hospital
during a period when general visitation is limited or prohibited._This

administrative __requlation ___establishes _guidelines __ for
implementation of essential personal care visitor programs.
Section 1. Definitions. (1) AiEssent i al pers

means a family member, legal guardian, outside caregiver, friend,
or volunteer who:

(a) Is eighteen (18) years of age or older;

(b) May have provided regular care and support to a resident
prior to any restrictions on visitation;

(c) Is designated as being important to the mental, physical, or
social well-being of the resident; and

(d) Meets an essential need of the resident, including
companionship, assisting with personal care, or positively
influencing the behavior of the resident.

(2) AFacilitydo means:

(@) An assisted-living community as defined by KRS
194A.700(4);

(b) A long-term care facility as defined by KRS 216.510(1); or

(c) A mental hospital as defined by KRS 216.505(1)(c)[2622

—10; —1].
(3 [AFaciolpisiey o——means & or Caned
o .

¢ ). ;.HE B+8-ako Ee ahs fg o —otpet

B)AaPer sonal careo means assi
everyday activities, which may include grooming, dressing, and
eating.

W) iResi dent ©0 means an indiv

(a) Resides in an assisted-living community or long-term care

ona

D

)
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facility; or
(b) Is a patient of a mental hospital as defined by KRS
216.505(1)(c)[2022 Ky-Actsch—10,sec—1].

Section 2. Essential personal care visitation. (1) A facility shall:

(a) Allow essential personal care visitation as an exception
from any prohibition against general visitation;

(b) Establish policies and procedures for the designation of at
least one (1) essential personal care visitor, including a process for
changing the designated essential personal care visitor; and

(c) In accordance with KRS 216.505(3)(h)[2022-Ky-Acts—¢h-
10,—see—1], not be required to permit an in-person visitor at all
times.

(2) Designation of an essential personal care visitor shall be
made in consultation with, and upon agreement by the:

(a) Resident; and

(b) Residentds

(3) A facility may require a written agreement with an essential
personal care visitor.

(4) A facility may limit the total number of visitors permitted in
the facility at any one (1) time.

(5) A facility may limit visitation by an essential personal care
visitor to the re5|dent or residents he or sheis approved to visit.

{A] An essential personal care visitor who enters a facility
during a period when general visitation is limited or prohibited shall:
(a) Assume the risk of contracting a communicable disease;

(b) Limit visitation
room within the building;

(c) Limit his or her movement within the facility;

(d) Follow the facilityds

(e) Inform the facility if he or she develops symptoms of a
communicable disease within fourteen (14) days of the visit.

(N[€8)] If the resident has a roommate, an essential personal
care visitor shall:

(a) Not enter t he
unless the roommate agrees in advance; and
| (k) Be peohibited BSom tstaymg@in the room for more than fifteen
(15) minutes unless otherwise approved by the roommate or
roommateds representative.

(8)[€9)] An essential personal care visitor shall follow the same
safety protocols required for facility staff, which may include one
(1) or more of the following:

(a) Testing for a communicable disease, which may be the
responsibility of the essential personal care visitor. If testing is
provided by the facility, essential personal care visitors shall be
tested on the same schedule as staff;

(b) Health screens, including screening for signs and
symptoms of a communicable disease and denial of entry of any
individual with signs and symptoms;

(c) Using appropriate personal protective equipment (PPE);

(d) Washing or sanitizing hands regularly;

(e) Maintaining a distance of six (6) feet from staff and other
residents at all times. Social distancing from the resident receiving
an essential personal care visit may be relaxed for a short period of
time under certain circumstances, e.g., providing assistance with a

npergonal Cdpevattiiity; and

(f) Adhering to any other requirement the facility deems
appropriate in accordance with guidance from the Centers for
Digeasa Cont®land ®Preverition WODC)h essent i al

(9)[€26)] During a period when general visitation is limited or
prohibited, a facility shall:

a | (a)vBk mesponsible for verifying and tracking the testing status
of each essential personal care visitor if the facility requires testing

resident o6s

representative,

t o-designatedr e si den

safety
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as a safety protocol;

(b) Schedule essential personal care visits in advance or in
accordance with a written agreement;

(c) Consider the number of other essential visitors who will be
in the building at the same time when developing a visitation
schedule;

(d) Establish limitations on the visitation frequency and length
of the visits to keep staff and residents safe;

(e) Sanitize th e ar e aféequenbyitauthed surfaces after
the visit; and

(f) Continue to provide all required services and activities to a
resident while an essential personal care visitor is with the
resident.

Section 3. Training. (1) If required by the facility's written
policies and procedures, each essential personal care visitor
shall complete facility-designated training that includes basic
information on infection prevention and control[-retuding:

) ; :
(el) opertespt aﬁte yRygtenera d he_facili

].
(2) A facility may post signage throughout the facility that
demonstrate key instructions to reinforce safe practices.

ADAM MATHER, Inspector General
ERIC C. FRIEDLANDER, Secretary

APPROVED BY AGENCY: June 7, 2022

FILED WITH LRC: June 14, 2022 at 1:30 p.m.

CONTACT PERSON: Krista Quarles, Policy Specialist, Office
of Legislative and Regulatory Affairs, 275 East Main Street 5 W-A,
Frankfort, Kentucky 40621; phone 502-564-6746; fax 502-564-
7091; email CHFSregs@ky.gov.

REGULATORY IMPACT ANALYSIS AND TIERING STATEMENT

Contact person: Kara Daniel; Stephanie Brammer-Barnes; Krista
Quarles

(1) Provide a brief summary of:

(@) What this administrative regulation does: This new
administrative  regulation  establishes guidelines for the
implementation of essential personal care visitor programs in
assisted-living communities, long-term care facilities, and state-
owned or operated psychiatric hospitals during a period when
general visitation is limited or prohibited.

(b) The necessity of this administrative regulation: This new
administrative regulation is necessary to comply with KRS 216.505
(Senate Bill 100).

(c) How this administrative regulation conforms to the content
of the authorizing statutes: This new administrative regulation
conforms to the content of KRS 216.505 by establishing guidelines
for the implementation of essential personal care visitor programs
in assisted-living communities, long-term care facilities, and state-
owned or operated psychiatric hospitals.

(d) How this administrative regulation currently assists or will
assist in the effective administration of the statutes: This new
administrative regulation assists in the effective administration of
the statutes by establishing guidelines for implementation of
essential personal care visitor programs in assisted-living
communities, long-term care facilities, and state-owned or
operated psychiatric hospitals during a period when general
visitation is limited or prohibited.

(2) If this is an amendment to an existing administrative
regulation, provide a brief summary of:

(a) How the amendment will change this existing administrative
regulation: This amended after comments administrative regulation
deletes Section 2(6) and also deletes paragraphs (a) i (d) of
Section 3(1) to align with the agency amendment on 900 KAR
14:010E, adopted on March 7, 2022, following a request from
legislators. This amended after comments administrative regulation
also makes conforming changes to Section 1(3) and (4) by deleting
t he

definit-onesetofantiafout byeako.
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(b) The necessity of the amendment to this administrative
regulation: This amended after comments administrative regulation
is necessary to conform to the content of KRS 216.505 by
establishing guidelines for the implementation of essential personal
care visitor programs in assisted-living communities, long-term
care facilities, and state-owned or operated psychiatric hospitals.

(c) How the amendment conforms to the content of the
authorizing statutes: This amended after comments administrative
regulation conforms to the content of KRS 216.505 by establishing
guidelines for the implementation of essential personal care visitor
programs in assisted-living communities, long-term care facilities,
and state-owned or operated psychiatric hospitals.

(d) How the amendment will assist in the effective
administration of the statutes: This amended after comments
administrative regulation assists in the effective administration of
the statutes by establishing guidelines for implementation of
essential personal care visitor programs in assisted-living
communities, long-term care facilities, and state-owned or
operated psychiatric hospitals during a period when general
visitation is limited or prohibited.

(3) List the type and number of individuals, businesses,
organizations, or state and local governments affected by this
administrative regulation: This new administrative regulation affects
assisted-living communities, state-owned or operated psychiatric
hospitals, and long-term care facilities. There are 133 assisted-
living communities and three (3) state-owned or operated
psychiatric hospitals, The number of long-term care facilities by
licensure categoryis as foll ows: one (1)
nine (9) intermediate care facilities; sixteen (16) intermediate care
facilities for individuals with intellectual disabilities; twelve (12)
licensed nursing facilities; twenty-seven (27) licensed nursing
homes; 169 personal care homes; and 281 certified nursing
facilities.

(4) Provide an analysis of how the entities identified in question
(3) will be impacted by either the implementation of this
administrative regulation, if new, or by the change, if it is an
amendment, including:

(a) List the actions that each of the regulated entities identified
in question (3) will have to take to comply with this administrative
regulation or amendment: In accordance with the requirements of
KRS 216.505 and this administrative regulation, individuals
designated as essential personal care visitors shall be exempt from
any general prohibitions on visiting a resident of an assisted-living
community, long-term care facility, or state-owned or operated
mental or psychiatric hospital.

(b) In complying with this administrative regulation or
amendment, how much will it cost each of the entities identified in
question (3): There will not be significant costs to facilities to
implement essential personal care visitor programs.

(c) As a result of compliance, what benefits will accrue to the
entities identified in question (3): Essential personal care visitor
programs are intended to help enhance the well-being and quality
of life of Kentuckians in assisted-living communities, long-term care
facilities, and state-owned or operated psychiatric hospitals.

(5) Provide an estimate of how much it will cost the
administrative body to implement this administrative regulation:

(a) Initially: There are no additional costs to the Cabinet for
Health and Family Services for implementation of this new
administrative regulation.

(b) On a continuing basis: There are no additional costs to the
Cabinet for Health and Family Services for implementation of this
new administrative regulation on a continuing basis.

(6) What is the source of the funding to be used for the
implementation and enforcement of this administrative regulation:
State general funds and agency monies are used to implement and
enforce this administrative regulation.

(7) Provide an assessment of whether an increase in fees or
funding will be necessary to implement this administrative
regulation, if new, or by the change if it is an amendment: No
increase in fees or funding is necessary to implement this
amendment.

(8) State whether or not this administrative regulation
establishes any fees or directly or indirectly increases any fees:

Al
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This amendment does not establish or increase any fees.

(9) TIERING: Is tiering applied? Tiering is not applicable as
compliance with this administrative regulation applies equally to all
entities regulated by it.

FISCAL NOTE

(1) What units, parts, or divisions of state or local government
(including cities, counties, fire departments, or school districts) will
be impacted by this administrative regulation? This administrative
regulation impacts assisted-living communities, long-term care
facilities, state-owned or operated psychiatric hospitals, and the
Cabinet for Health and Family Services.

(2) Identify each state or federal statute or federal regulation
that requires or authorizes the action taken by the administrative
regulation. KRS 216.505

(3) Estimate the effect of this administrative regulation on the
expenditures and revenues of a state or local government agency
(including cities, counties, fire departments, or school districts) for
the first full year the administrative regulation is to be in effect.

(@) How much revenue will this administrative regulation
generate for the state or local government (including cities,
counties, fire departments, or school districts) for the first year?
This administrative regulation will not generate revenue for state or
local government.

(b) How much revenue will this administrative regulation
generate for the state or local government (including cities,
counties, fire departments, or school districts) for subsequent
years? This administrative regulation will not generate revenue for
state or local government for subsequent years.

(c) How much will it cost to administer this program for the first
year? This administrative regulation imposes no additional costs on
the administrative body.

(d) How much will it cost to administer this program for
subsequent years? No additional costs will be incurred to
implement this administrative regulation on a continuing basis.

Note: If specific dollar estimates cannot be determined, provide
a brief narrative to explain the fiscal impact of the administrative
regulation.

Revenues (+/-):

Expenditures (+/-):

Other Explanation:

(4) Estimate the effect of this administrative regulation on the
expenditures and cost savings of regulated entities for the first full
year the administrative regulation is to be in effect.

(a) How much cost savings will this administrative regulation
generate for the regulated entities for the first year? This
administrative regulation will not generate cost savings for
regulated entities during the first year.

(b) How much cost savings will this administrative regulation
generate for the regulated entities for subsequent years? This
administrative regulation will not generate cost savings for
regulated entities during subsequent years.

(c) How much will it cost the regulated entities for the first
year? This administrative regulation will not impose additional
costs on regulated entities.

(d) How much will it cost the regulated entities for subsequent
years? Same response as provided in (4)(c) above.

Note: If specific dollar estimates cannot be determined, provide
a brief narrative to explain the fiscal impact of the administrative
regulation.

Cost Savings (+/-):

Expenditures (+/-):

Other Explanation:

(5) Explain whether this administrative regulation will have a
major economic impact, as defined below. "Major economic
impact" means an overall negative or adverse economic impact
from an administrative regulation of five hundred thousand dollars
($500,000) or more on state or local government or regulated
entities, in aggregate, as determined by the promulgating
administrative bodies. [KRS 13A.010(13)] This amendment will not
have a major economic impact on the regulated entities.
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PROPOSED AMENDMENTS

Public comment periods for ordinary, non-emergency regulations are at least two months long. For other

regulations with open comment periods, please also s e e

TOURISM, ARTS AND HERITAGE CABINET
Department of Fish and Wildlife Resources
(Amendment)

301 KAR 2:090. Means by which migratory game birds may
be taken.

RELATES TO: KRS 150.010, 150.025(1), 150.305(3), (4),
150.330, 150.360(2)

STATUTORY AUTHORITY: 150.025(1), 4),
150.360(2), 150.600, 50 C.F.R. 20, 21

NECESSITY, FUNCTION, AND CONFORMITY: KRS
150.025(1) authorizes the department to promulgate administrative
regulations to establish open seasons for the taking of wildlife and
to regulate bag limits. KRS 150.305(3) and (4) authorize the
department to regulate the possession of harvested migratory birds
and facilitates the inspection of commercial preservation facilities.
KRS 150.360(2) authorizes the department to restrict methods of
taking wildlife. KRS 150.600 authorizes the department to regulate
the taking of waterfowl on public and private land. This
administrative regulation establishes requirements for the taking of

waterfowl within the frameworks established by 50 C.F.R. Parts 20
and 21.

150.305(3),

Section 1. Definitions. (1) "Baited area" means any area where
shelled, shucked, or unshucked corn, wheat or other grain, salt, or
other feed whatsoever capable of luring, attracting, or enticing such
birds is directly or indirectly, placed, exposed, deposited,
distributed, or scattered, and such area shall remain a baited area
for ten (10) days following complete removal of all such corn,
wheat or other grain, salt, or other feed.

(2) "Baiting" means the placing, exposing, depositing,
distributing, or scattering of shelled, shucked, or unshucked corn,
wheat or other grain, salt, or other feed so as to constitute for such
birds a lure, attraction or enticement to, on or over any areas
where hunters are attempting to take them.

Section 2. Prohibited Hunting Methods. (1) Migratory birds on
which open seasons are prescribed may be taken by any method
except those prohibited in this section.

(2) Migratory game birds and migratory waterfowl shall not be
taken:

(a) With a trap, snare, net, [eressbow]rifle, pistol, swivel gun,
shotgun larger than ten (10) gauge, punt gun, battery gun, machine
gun, fish hook, poison, drug, explosive, or stupefying substance;

(b) With a shotgun of any description capable of holding more
than three (3) shells, unless it is plugged with a one (1) piece filler,
incapable of removal without disassembling the gun, so its total
capacity does not exceed three (3) shells, except that this
restriction does not apply during the light geese conservation order
season;

(c) From or by means, aid, or use of a sinkbox or any other
type of low floating device, having a depression affording the
hunter a means of concealment beneath the surface of the water;

(d) From or by means, aid, or use of any motor vehicle, motor-
driven land conveyance, or aircraft of any kind;

(e) From or by means of any motorboat or other craft having a
motor attached, or any sailboat, unless the motor has been
completely shut off or the sails furled, and its progress therefrom
has ceased, except that a craft under power may be used to
retrieve dead or crippled birds but crippled birds shall not be shot
from such craft under power;

(f) By the use or aid of live birds as decoys;

(g) On an area where tame or captive live ducks or geese are
present, unless such birds are and have been for a period of ten
(10) consecutive days prior to such taking, confined within an
enclosure which substantially reduces the audibility of their calls
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and totally conceals such birds from the sight of wild migratory
waterfowl;

(h) By the use or aid of recorded or electrically amplified bird
calls or sounds, or recorded or electrically amplified imitations of
bird calls or sounds, except that this restriction does not apply
during the light geese conservation order season;

(i) By the means or aid of any motor-driven land, water, or air
conveyance or any sailboat used for the purpose of or resulting in
the concentration, driving, rallying, or stirring up of any migratory
bird; or

(j) By the aid of baiting, or on or over any baited area, except
that nothing in this paragraph shall prohibit:

1. The taking of all migratory game birds, including waterfowl,
on or over standing crops, flooded standing crops, including
aquatics, flooded harvested croplands, grain crops properly
shocked on the field where grown, or grains found scattered solely
as the result of normal agricultural planting or harvesting; and

2. The taking of all migratory game birds, except waterfowl, on
or over any lands where baiting has occurred as the result of:

a. Bona fide agricultural operations or procedures; or

b. Manipulation of a crop or other feed on the land where
grown for wildlife management purposes, provided that
manipulation for wildlife management purposes does not include
the distribution or scattering of grain or other feed once it has been
removed from or stored on the field where grown.

Section 3. Transporting, Importing and Exporting. (1) Migratory
game birds lawfully killed and possessed in accordance with the
hunting laws and regulations of any foreign country or any state in
the United States or subdivision thereof, must be imported,
exported, or transported in accordance with the provisions
specified in Title 50, Chapter 1, Subchapter B, Part 20 of the Code
of Federal Regulations.

(2) No person shall transport within the United States any
migratory game birds, except doves, unless the head or one (1)
fully feathered wing remains attached to each such bird at all times
while being transported from the place where taken until they have
arrived at the personal abode of the possessor or a commercial
preservation facility.

Section 4. Tagging and Recordkeeping Requirements. (1) No
person shall put or leave any migratory game birds at any place,
other than at his personal abode, or in the custody of another
person for picking, cleaning, processing, shipping, transportation,
or storage, including temporary storage, or for the purpose of
having taxidermy services performed, unless such birds have a tag
attached, signed by the hunter, stating his:

(a) Address;

(b) The total number and species of birds; and

(c) The date such birds were killed.

(2) Migratory game birds being transported in any vehicle as
the personal baggage of the possessor shall not be considered as
being in storage or temporary storage.

(3) No person shall receive, or have in custody, any migratory
game birds belonging to another person unless such birds are
tagged as required under subsection (1) of this section.

(4) No person shall transport migratory game birds belonging
to another person unless such birds are tagged as required under
subsection (1) of this section.

Section 5. Commercial Preservation Facilities. (1) No
commercial preservation facility shall receive or have in custody
any migratory game birds unless such birds are tagged as required
in Section 4(1) of this administrative regulation.

(2) No commercial preservation facilities shall:

(a) Receive or have in custody any migratory game birds
unless accurate records are maintained showing:
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